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The policy on a hotel provided that the assured should not keep any burning 
fluid without written permission; that kerosene, carbon oils of any descrip- 
tion, or any other inflammable liquid, are not to be stored, used, kept, or 
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allowed on the premises, temporarily or permanently, for sale or otherwise, 
without written permission, except the use of refined coal, kerosene, or 
other carbon oil for lights if the same is drawn and the lamps filled by 
daylight. Otherwise, the policy shall be null and void. 


Held, That an averment of the keeping and using of kerosene in violation of 
the condition sufficiently alleges its use otherwise than for lights, and its 
drawing otherwise than by daylight. 


Held, That a violation of the conditions by any one permitted by the insured 
to occupy and control the premises, is a violation by the insured. 


Held, That an indorsement on the policy of privilege to use gasoline gas, gas- 
ometer, blower, and generator being distant sixty feet from building, did 
not sanction the keeping or storing of gasoline, except as needed for 
actual use in the apparatus, and where such use of the apparatus had been 
discontinued, the further keeping was not authorized. 


Statement. 


This is an action at law brought by Charles Godfrey Gunther, a 
citizen of New York, in the supreme court of that State, against the 
plaintiff in error, a corporation created by the laws of Great Britain, 
and consequently an alien, and by the latter removed into the 
Circuit Court of the United States for the Southern District of New 
York. There was a verdict and judgment for the plaintiff below, 
brought here for review by this writ of error. 

The object of the action was to recover the amount claimed to be 
due on two policies of fire insurance, issued by the defendant below, 
in favor of the plaintiff, one for $20,000 on the two-story hotel, frame 
building, with one-story, frame kitchen, and two-story, frame pavilion 
building adjoining and communicating, situate in Gravesend Bay, of 
Bath, Kings County, Long Island ; $1,000 on the two-story, frame 
stable occupied in part as a dwelling, and $200 on frame bathing- 
houses. and the other for $8,500 on the contents of the buildings 
insured. The loss by fire is alleged to have occurred on August 
15th, 1879, while both policies were in force. 

The execution of the policies and the fact of the destruction by 
fire of the insured premises were admitted by the answer, which, 
however, denied generally all the allegations of the complaint not 
expressly admitted, or otherwise controverted in the answer, and, in 
addition, set out the following special defense :— 


“Tenth. For aseparate and distinct defense to the causes of 
action alleged in the complaint, in addition to the matters and 
things hereinbefore set forth, the defendant avers that it was pro- 
vided in and by the terms and conditions of said policies of insur- 
ance, among other things, as follows: ‘If the assured shall keep 
gunpowder, fireworks, notro-glycerine, phosphorus, saltpeter, nitrate 
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of soda, petroleum, naphtha, gasoline, benzine, benzole, or benzine 
varnish, or keep or use camphene, spirit gas, or any burning fluid, 
or chemical oils, without written permission in this policy, then and 
in every such case this policy shall be void; and further, ‘That 
petroleum, rock-earth, coal, kerosene, or carbon oils of any descrip- 
tion, whether crude or refined ; benzine, benzole, naphtha, cam- 
phene, spirit gas, burning fluid, turpentine, gasoline, phosgene, or 
any other inflammable liquid, are not to be stored, used, kept, or 
allowed on the above premises, temporarily or permanently, for sale 
or otherwise, unless with written permission indorsed on this policy, 
excepting the use of refined coal, kerosene, or other carbon oil for 
lights, if the same is drawn and the lamps filled by daylight; other- 
wise, this policy shall be null and void.’ 

“And the defendant avers that the said conditions of insurance 
were broken and violated on the part of the plaintiff, among other 
things, in that without written permission of the defendants, m- 
dorsed on said policies or otherwise, there were stored, used, kept, 
and allowed on the insured premises mentioned and described in 
yaid policies, benzine or benzole, or other inflammable burning fluids 
or liquids, prohibited by said policies, and defendant avers that the 
fire mentioned and referred to in the complaint originated and 
was caused by such storing, using, keeping, and allowance of such 
prohibited articles on said insured premises, and defendant avers 
that it is advised, and believes that, by reason of the premises, the 
said polices became and were null and void.” 

Each of the two policies, after the description of the premises 
insured, contained the following clause: “ Privilege to use gasoline 
gas; gasometer, blower and generator being underground about 60 
feet from main building, in vault; no heat employed in process.” 
Among the conditions in the body of the policies is also the fol- 
lowing :— 

“Petroleum, rock-earth, coal, kerosene, or carbon oils of any 
description, whether crude or refined ; benzine, benzole, naphtha, 
camphene, spirit gas, burning fluid, turpentine, gasoline, phosgene, 
or any other inflammable liquid, are not to be stored, used, kept, or 
allowed on the above premises, temporarily or permanently, for sale 
or otherwise, unless with written permission indorsed on this policy, 
excepting the use of refined coal, kerosene, or other carbon oil for 
lights, if the same is drawn and the lamps filled by daylight. Other- 
wise this policy shall be null and void.” 

To the first policy there was attached the following: “ Privileged 





164 Report of Decisions. | March, 


to use kerosene oil for lights, lamps to be filled and trimmed by 
daylight only.” And also the following: “ Privileged to keep not 
exceeding five barrels of kerosene oil on said premises.” 

To the second policy the first only of the foregcing privileges was 
attached. 

On the trial, the plaintiff, having produced the policies sued on, 
with the renewal receipts, showing that they were in force at the 
time of the loss, was called as a witness, and testified, among other 
things, as follows:— 

“T was the owner of the insured property at the time of the in- 
surance, and have continued such until the present time. A fire 
occurred on the 15th of August, 1879, about dusk, by which the 
building and its contents were totally destroyed. I was seated on 
the piazza of the building proper in sight of the pavilion. I saw 
some parties with pails and a light. There were some children 
playing. Mr. Lanier Walker was playing with some boys around 
some small trees that I had planted in the lot, and my attention 
was attracted by hallooing, and I saw the men come out as though 
they were on fire. It did not occur to me then that there was any 
fire in the oil room, although I saw it. I saw these men, and ran 
out and said, ‘ Roll in the grass.” One man struck for the water 
and the other one had the fire thrashed out by the crowd. In an- 
other instant, I saw the oil-room burning. The wind was from the 
southwest, blowing very hard nght over the kitchen. The pavilion 
immediately caught, and in one hour’s time or less, the building 
was level with the ground.” 

The proofs of loss were read in evidence and the amount of the 
loss proven. The plaintiff also testified that during the summer of 
1879 he had a room at the hotel, where he stayed on an average of 
four nights out of the week. The rest of the time he was in New 
York. Mrs. Fanny Walker kept the hotel as his tenant, her hus- 
band, Mr. John Walker, being manager for her. 

The plaintiff having rested his case, the defendant introduced 
evidence, not objected to, tending to prove the following facts:— 

A gas-making apparatus for the use of gasoline, including a gas- 
ometer, generator and blower, about sixty feet from the house, and 
all underground but the roof, had been in use for lighting the main 
building for about eleven years up to and including the summer of 
1878, but its use was discontinued in the fall of 1878, and it was not 
in use at all during the year 1879. 

There was an oil-room in the basement of the hotel under the 
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pavilion, about ten by twelve feet, with low ceiling. In this room 
the lighting material was kept. 

The fire originated in the oil-room “about dusk, August 15, 1879.” 
Three persons were in the room at the time—Jacob Constine, James 
Marion and one Schuchardt. The last named was in Walker’s em- 
ploy as night-watchman, and had charge of the oil-room. The 
others were employed at premises about a mile distant from the 
Locust Grove Hotel, called the Bath Park Hotel, where gasoline was 
used for lighting the last-named hotel and an adjoining pavilion. 

Constine and Marrion were sent by the book-keeper of the Bath 
Park House to the Locust Grove Hotel to borrow five gallons of gaso- 
line, and each of them carried a wooden pail in which to fetch it. On 
reaching Locust Grove they saw Walker, who directed Schuchardt 
to give them the gasoline. Schuchardt took them into the oil-room. 
He carried a glass lantern with a wire frame around it—“a regular 
closed stable lamp with wire and then little holes on top.” The 
lamp was lighted. 

Schuchardt placed the lantern on the floor and drew fluid from a 
barrel which was raised on stanchions, a little above the floor. He 
drew from the end of the barrel, into which a piece of gas-pipe had 
been placed as a faucet. On pouring into the pails it was found that 
one of them leaked, and Schuchardt got a five-gallon can into which 
to pour the oil, and while filling the can there was “a sort of bluish 
flame and explosion, and the place was full of fire.” 

The fire spread with great rapidity. Schuchardt was burned to 
death. Constine was badly burned, and was laid up thirteen weeks. 
Marion was burned a little, not much. 

The hotel and all the buildings were destroyed by the fire “In 
one hour’s time or less the building was level with the ground.” 

There was no conflict of evidence as to the origin of the fire. 

Walker purchased in New York and had shipped to the hotel, on 
August 13, a barrel of kerosene, and a half barrel of benzine con- 
taining about 21 gallons, which were received and put into the oil- 
room under the pavilion on the morning of August 14, the day 
before the fire. There was evidence tending to show that gasoline, 
benzine, or naphtha was used in torches for the purpose of lighting 
the pavilion; and also other evidence that it was intended for use in 
lighting grounds for a picnic. 

The plaintiff introduced evidence in rebuttal, tending to prove that 
no gasoline or benzine had been brought to the premises or was 
kept there. The testimony having been closed on both sides, the 
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defendant’s counsel then requested the court to direct the jury to 
find a verdict for the defendant on the ground that it appeared from 
the undisputed evidence that there was a violation of the condition 
of the policy providing that in the use of refined kerosene oil the 
same must be drawn by daylight, the evidence being undisputed 
that three persons went into the oil-room with a lighted lamp, and 
that whatever was drawn there was drawn not by daylight, but by 
the use of a lighted lamp, the presence of which was the direct cause 
of the fire. The court refused so to direct the jury, to which refusal 
the defendant’s counsel then and there excepted. 

The defendant’s counsel requested the court to instruct and charge 
the jury as matters of law, as follows:— 


1. That the several conditions contained in the policy respecting 
the keeping, using, or allowance on the insured premises of the 
products of petroleum, specified therein, were lawful provisions, and 
formed a part of the ccnditions of the insurance, which, if violated, 
rendered the policy void. 


2. That if the jury believe from the evidence that gasoline, naph- 
tha, or benzine were kepi, used, or allowed on the insured premises 
at the time of the fire, whether permanently or temporarily, the 
plaintiff cannot recover, and the defendant is entitled to a verdict. 


3. That if the jury believe from the evidence that gasoline, naphtha, 
or benzine was used in the summer of 1879, previous to the fire, on 
the insured premises for lighting the pavilion by means of the torches 
described in the evidence, then the plaintff cannot recover, and the 
defendant is entitled to a verdict. 


4. That if the jury believe from the evidence that any fluid product 
of petroleum used for lighting purposes was actually drawn after 
sundown, in the oil-room by the light of a lamp, the flame of which 
ignited the fumes or vapors of such fluid and caused the fire, then 
there was a violation of the conditions of insurance, and the plaintiff 
cannot recover, and the defendant is entitled to a verdict. Also, and 
as a part of the above request, that the permission indorsed on the 
policy to keep five barrels of kerosene oil did not vary or affect 
the conditions of the policy in drawing refined oil by daylight; and 
if the fire was caused by drawing refined kerosene oil after sundown, 
and in the presence uf alighted lamp, the plaintiff cannot recover, 
and the defendant is entitled to a verdict. 
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5. That if the jury believe from the evidence that the risk of fire 
was increased by the actual presence on the insured premises of 
gasoline, naphtha, or benzine, then the plaintiff cannot recover, and 
the defendant 1s entitled to a verdict. 


6. That, irrespective of the questions raised by the preceding 
fourth and fifth requests, if the jury believe from the evidence that 
the fire was caused by the ignition of the fumes of gasoline, naphtha, 
or benzine in the oil-room, while such gasoline, naphtha, or benzine 
was being drawn from a barrel or keg, or poured from one vessel to 
another in the oil-room, then the plaintiff cannot recover, and the 
defendant is entitled to a verdict. 


7. That if any of the conditions of the policy were violated by the 
presence or use of gasoline, naphtha, or benzine on the insured 
premises, it is immaterial whether or not the plaintiff knew of such 
violation. If the fact of the violation is established, the defendant is 
entitled to a verdict. 


8. That the permission in the policy to use gasoline gas, the gen- 


erator, gasometer, and blower to be under ground 60 feet from the 
main building, no heat to be used in the process, did not authorize 
the plaintiff, or any one occupying the premises under him, to usé 
gasoline, naphtha, or benzine for lighting the pavilion by the torches 
described by defendant’s witnesses, or to keep gasoline, naphtha, or 
benzine in the oil-room for use in such torches. 


9. That in weighing the evidence the jury must determine on 
which side the preponderance of proof lies, and decide accordingly. 
That the testimony of the plaintiff in his own favor must be scruti- 
nized in view of his interest as plaintiff, and that the evidence of wit- 
nesses not discredited or impeached, who swear positively to certain 
facts as within their own knowledge and actual observation, is not to 
be overcome by mere negative testimony of other witnesses that 
such facts were not observed by them at the same time and place. 

At the conclusion of the charge, a juror asked the court whether 
‘he jury were to consider the matter of drawing oil in the daylight. 

The court thereupon charged and instructed the jury that there 
was no question in the case in reference to the drawing of the 
oil by daylight, no such question having been made by the plead- 
ing; to which ruling and charge the defendant’s counsel then and 
there excepted. 
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The defendant’s counsel then excepted specifically to that part of 
the charge which instructed the jury that any question arose in the 
case under the permission in the policy to use gasoline gas. 

The defendant’s counsel then further excepted specifically to the 
refusal of the court to charge that if benzine was allowed on the 
premises at all the plaintiff cannot recover, so far as the court did 
refuse. 

The defendant’s counsel then further excepted to that portion 
of the charge which confined the questions in the case to the three 
questions specified in the charge as being the sole questions which 
the jury were to consider. 

The defendant’s counsel then further excepted specifically to that 
portion of the charge which instructed the jury that if the benzine 
was brought to the insured premises by Walker for an outside 
purpose it did not vitiate the policy. 

The defendant’s counsel then further excepted specifically to that 
portion of the charge which instructed the jury that the only effect 
of the question whether torches were used, was 1n reference to the 
question of the half barrel of benzine being brought to the insured 
premises or not. 

The defendant’s counsel then further specifically excepted to the 
refusal of the court to charge the several propositions contained in 
the foregoing second, third, fourth, fifth, sixth, seventh, eight, and 
ninth requests on the part of the defendant in the language as 
requested, and separately to each separate refusal to charge each 
separate request, so far as the court did so refuse. 

In the charge to the jury, the circuit court stated, in substance, 
that under the pleadings and upon the evidence there were but 
three questions for their consideration. The first was, whether in 
fact the half barrel of benzine testified to, had been brought to the 
premises and stored in the oil-room; if not, the whole defense was 
taken away, and the verdict must be for the plaintiff. 


Second. If otherwise, had it been brought over and stored there 
by the authority of Walker in his management of the premises for 
his wife under her lease? If it had been brought and stored there 
by him for an outside purpose, referring to some testimony in refer- 
ence to its intended use in lighting the picnic grounds, then the 
verdict should be for the plaintiff. 


Third. This question was stated by the court, as follows:— 
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“Tf it was brought there, and brought there by Walker in the 
course of his management, then would bringing that benzine there 
and putting it in the oil-room come within what would be expected 
when the company gave the assured the privilege of using the gaso- 
line gas, the gasometer, generator, and blower to be under ground 
sixty feet from the main building? It would not come within that, 
unless you can say that by the common and ordinary méde of the 
use of such apparatus, as it would be understood by this contract to 
be used, it was proper to store somewhere else benzine or gasoline 
for use in the apparatus. If you can see that it would come within 
that, then that would be written permission to have so much stored 
there, although it was not to be used for that purpose. And if you 
find that the benzine was there, and then that Walker got it there, 
still, if you find that it came within that clause of the policy, then 
you may return a verdict for the plaintiff; otherwise, you must re- 
turn a verdict for the defendant. 

“Tfthe defendant has made out these three things, then you must 
return a verdict for the defendant, and you must find this upon the 
preof, and not upon any conjecture. 

“And I feel bound to say to you that as to the use of a gasometer, 
generator, and blower, it is a matter with which perhaps you might 
not be familiar (I am not sufficiently so to know what the ordinary 
use would be). The only evidence directly is what one of these 
manufacturers and dealers in such things and familiar with them (I 
don’t remember his name) said; he said the gasometer was used to 
store the gasoline or benzine, or whichever was used init. That is 
all the direct evidence I call to mind on that subject. Still, I sub- 
mit it to you to say, on the whole, what you think the fact is in 
this view.” 


Martruews, J. 

The first question to be examined is whether the circuit-court 
erred in withdrawing from the jury the right to consider the facts 
proven as to the drawing of the oil in the oil-room after dark in the 
vicinity of a lighted lamp, which was the admitted cause of the fire, 
as constituting a defense to the action under the pleadings. 

The tenth paragraph in the answer, setting up a separate and dis- 
tinct defense, recited two conditions in the policy; the first, that the 
assured should not keep any burning fluid without written permis- 
sion in the policy; the second, that kerosene, carbon oils of any de- 
scription, whether crude or refined, or any other inflammable liquid, 
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‘are not to be stored, used, kept, or allowed on the above premises, 
temporarily or permanently, for sale or otherwise, unless with writ- 
ten permission indorsed on this policy, excepting the use of refined 
coal, kerosene, or other carbon oil for lights, if the same is drawn 
and the lamps filled by daylight; otherwise this policy shall be null 
and void.” It then alleged a breach of these conditions, in sub- 
stance as follows: that without the written permission of the de- 
fendants, indorsed on said policies or otherwise, there were stored, 
used, kept, and allowed on the insured premises, benzine or benzole, 
or other inflammable burning fluids or liquids, prohibited by said 
policies, and that the fire referred to in the complaint originated 
therefrom and was caused thereby. 

It is true that the answer does not specifically set out as part of 
the defense that kerosene was kept on the premises to be used for 
lights, but that, in breach of the condition which permitted such 
use, it was drawn after dark and with a Jighted lamp near; but the 
right to keep it and use it in the manner specified in the condition 
is an exception from the general prohibition, which forbids the mere 
keeping of it without written permission; so that, strictly speaking, 
an averment that the art:cle was kept and used on the premises, 
in violation of the condition, includes the use of it, other- 
wise for lights, and the drawing of it otherwise than by day- 
light. Under the allegations of the answer, althcugh not so definite 
and certain as might have been required, upon motion made in due 
time, it seems to us it was competent for the defendant to prove 
and rely upon any keeping and use of burning fluid prohibited by 
the conditions set out. 

Whatever obscurity there was in pleading the defense, considered 
apart from the facts subsequently disclosed in evidence, neverthe- 
less, all the testimony necessary to its establishment was offered and 
admitted without objection. It was offered and admitted as tending 
to prove that there had been a breach of the conditions of the policy; 
and the whole matter of the defense was covered by the testimony, 
on examination and cross-examination of the witnesses, both on the 
part of the defendant in chief and on that of the plaintiff in rebuttal. 
On the conclusion of the testimony on both sides, the matter now in- 
sisted on was specially called to the attention of the court by a re- 
quest on the part of the defendant’s counsel to direct a verdict for 
the defendant on that ground alone, when, if it was a matter of sur- 
prise to the opposite party, opportunity for meeting it might still 
have been given; or, if the pleadings were considered not to be suf- 
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ficiently explicit, an amendment might have been required and made. 
The request was refused, and it does not appear from the record to 
have been on the ground that the defense was not within the issues ; 
but the refusal was absolute and unqualified. We refer to it not for 
the purpose of intimating that the court was bound to grant the 
request, but because we think the matter ought to have then been 
either submitted to the jury or put in shape for such submission, if 
the rights of the adverse party required any change in the pleadings, 
or opportunity for the production of other evidence. By the course 
actually taken the defendant was deprived of the benefit of a de- 
fense, legitimately arising upon the evidence actually in the case, ad- 
mitted without objection; and this, we think, was contrary to the 
prectice as established under the laws of New York, as appears from 
the cases cited of N. Y. Cent. Ins. Co. vs. Nat. Protection Ins. Co., 
14 ’. Y., 85; Williams vs. Mech. & Traders’ Fire Ins. Co., 54 N. Y., 
577; and Williams vs. People’s Fire Ins. Co., 57 N. Y., 274. 

The New York Civil Code of Procedure, which furnishes the rule 
of practice in such cases, is explicit on the point. In sec. 539 it is 
provided that “a variance ‘between an allegation in a pleading and 
the proof is not material, unless it has actually misled the adverse 
party to his prejudice in maintaining his action or defense upon the 
merits. If a party insists that he has been misled, the fact and the 
particulars in which he has been misled must be proved to the sat- 
isfaction of the court. Thereupon the court may, in its discretion, 
order the pleading to be amended upon such terms as it deems just.’ 
And sec. 540 declares that, “when the variance is not material, as 
prescribed in the last section, the court may direct the fact to be 
found accorJing to the evidence, or may order an immediate amend- 
ment without costs.” 

There are other errors, however, in the charge to the jury, equally 
fatal to the judgment, which, as ‘the case must be remanded for a 
new trial, it becomes important to point out. 

The circuit court charged the jury, in substance, that it was not a 
breach of the conditions of the policy if they should find a half bar- 
rel of benzine was stored by direction of Walker in the oil-room, 
uzless they should also find that he acted by the express or implied 
authority of the assured; that is, unless in doing so he was acting in 
the management of the property as the agent of his wife, and within 
the limits of the authority conferred upon bim for the purpose of 
managing the property according to the terms and purposes of her 
tenancy, and accordingly the jury was told that if he had brought 





172 Report uf Decis ons. | March, 


the prohibited article on the premises, not for the legitimate use of 
the hotel, but for an outside purpose, it constituted no defense. 
The outside purpose referred to was suggested by some testimony, 
that the benzine was brought for the purpose of being used in light- 
ing an adjacent grove for a picnic. Whether this use was for the 
entertainment of the guests of the hotel, or to attract custom, does 
not appear from the evidence; but, in any view, we think the con- 
struction of the policy, on which the charge to the jury was based, 
was erroneous. 

One of the conditions of the policy is, that if the assured shall 
keep or use anv of the prohibited articles without written permis- 
sion, it shall be void; another, is that the articles named “are not to 
be stored, used, kept, or allowed on the above premises, temporarily 
or permanently, for sale or otherwise, unless with written permission 
indorsed on the policy,” ete. 

A violation of these prohibitions by any ore permitted by the 
assured to occupy the premises, is a violation by the assured himself. 
The company stipulates that it will not assume the risk arising from 
the presence of the articles prohibited, and if they are brought upon 
the premises in violation of the policy by one in whose possession 
and control the latter have been placed by the insured, he assumes 
the risk which the company has refused to accept. In our opinion 
the defendant in error was chargeable with the acts of Walker if he 
brought upon the insured premises and stored in the oil-room any 
of the prohibited articles, although they were not intended to be 
used on the premises, but for lighting a neighboring grove for a 
picnic. Walker was in no sense a stranger ora trespasser. With 
his wife he was in the lawful occupation of the premises, and, with 
the implied assent of the insured at least, was entrusted with the 
control and management of them. And under the terms of the con- 
ditions in this policy, it must be held that the insured shall suffer 
the consequences of Walker’s acts in doing that which, if done, the 
company had stipulated that they would not be liable. The insured 
engaged that the prohibited thing should not be done, and when he 
committed the control of the insured premises to another, the latter 
became his representative, for whom he must answer as for himself. 

This construction of such a condition is well supported by author- 
ity: Kelley vs. Worcester Mutual Fire Insurance Company, 97 
Mass. In this case it was held that “a pdlicy of insurance obtained 
upon a building by the owner, and containing a proviso that it shall 
be void if the building shall be occupied or used for unlawful pur- 
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poses, is avoided by a tenant’s use of the building for an unlawful 
purpose, even if without the owner’s knowledge.” In distinguishing 
the case from those cited by counsel adversely, the court said: “In 
some of the cases cited for the plaintiff the prohibited use was not 
so constant, or habitual, or of such a nature as to fall within the 
terms of the provision, and in the others the knowledge or assent of 
the assured was expressly required in order to avoid the policy.” 

In New York it has been the settled law since the case of Duncan 
vs. Sun Fire Insurance Company, 6 Wend., 488. In Mead vs. North- 
western Ins. Co., 7 N. Y., 580, it was said, in such a case: “It is 
equally unimportant that the respondent was ignorant that snch 
business was carried on; the question whether a warranty has been 
broken can never depend upon the knowledge or ignorance or in- 
tent of the party making it, touching the acts or the fact ccnsti- 
tuting the breach:” Matson vs. Farm Buildings Ins. Co., 73 
N. Y., 310. 

In Fire Association vs. Williamson, 26 Pa., St., 196, the Supreme 
Court of Pennsylvania said: “ Neither is it material that the land- 
lord did not know that his tenant kept gunpowder. His contract 
with the insurance company was that it shouid not be kept without 
permission, and it was his business to see that his tenants did not 
violate the contract in this respect:” Diehl vs. Adams Co. Mutual 
Ins. Co., 58 Pa. St., 443; Howell’s Ex’rs vs. Baltimore Equitable 
Society, 16 Md., 377. 

The circuit court also erred in the charge to the jury, that, under 
the circumstances disclosed by the evidence, it was no breach of the 
conditions of the policy to have in the oil-room a quantity of gaso- 
line, although not intended for use in the gas apparatus, the use of 
which had in fact been discontinued, 1f the oil-room was a place 
where such fluid might have been properly stored, when intended 
for use in the apparatus. 

The only direct evidence in the case as tc the usual and suitable 
plaze for the keeping of gasoline when used in such an apparatus, 
was, that it should be deposited at once in the apparatus itself, one 
part of which is a generator where atmospheric sir is carbonized by 
being forced through the gasoline. But waiving any question on 
that point, it is clear that the privilege indorsed on the policy, in 
the following terms: “to use gasoline gas, gasometer, blower, and 
generator being underground about 60 feet from main building in 
vault. No heat employed in process;” did not sanction the keep- 
ing, using, or storing of gasoline, or its equivalent, burning fluid or 
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oil, except for actual use in that gas apparatus. There is no express 
permission to keep gasoline given in the words of the privilege. 
Such permission is implied only when and because the use of gaso- 
line is necessary to the enjoyment of the privilege. Otherwise and 
aod for all other purposes and uses, it is expressly prohibited. The 
implication cannot be extended beyond the necessity for a fair 
and reasonable exercise of the privilege granted. 

But the evidence on the trial was uncontradicted, that at the time 
of the fire and for nearly a year previously the use of the gas appa- 
ratus had been discontinued. The plaintiff below himself testified 
that it was not used during the season of 1879, and that its use had 
been purposely discontinued. And the privilege indorsed on one 
of the policies “ to use kerosene oil for lights, lamps to be filled and 
trimmed by daylight only,” and “to keep not exceeding five barrels 
of kerosene oil on said premises,” was dated September 17, 1878, at 
the time when, according to the testimony of the plaintiff, the use of 
the apparatus for lighting the premises by means of gas from gaso- 
line ceased at the end of the season of 1878. 

It is, of course, not to be denied that this did not supersede the 
privilege to use the gasoline apparatus, and that this privilege had 
not been otherwise exhausted or withdrawn. The insured had the 
right at any time to resume its exercise, and, in doing so, would 
have been justified in obtaining, kceping, storing, and using, in the 
accustomed manner, the necessary quantity of gasoline for supply- 
ing it. This is implied in the grant of the privilege. But if the 
privilege itself is not actually exercised, no such implication arises, 
and the prohibition against gasoline, according to the terms of the 
condition, must have full effect. It was error, therefore, in the 
court to instruct the jury that the naked privilege to use a gas 
apparatus, not actually exercised, nor intended to be exercised, but 
in fact abandoned, justified the insured in keeping and storing gaso- 
line, in any quantity, in any place, or for any time. 

The judgment of the circuit court is, therefore, for these reasons 
reversed, and the cause is remanded, with directions to grant a new 
trial. 
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provision requiring the premiums to be promptly paid under condition of 

forfeiture, is lawful, and without the allegation of performance or its 
equivalent no good cause of action will exist against the company. The 
alleged non-performance of certain independent conditions by the company, 
is not equivalent to an alleged performance by the insured or an excuse for 
non-performauce, except when such non-performance by the company is a 
condition precedent, or when it wholly refuses, or is disabled trom per- 
forming. 

Alleged neglect on the part of the company to keep separate and invest funds 
which were subsequently to be returned in dividends ace ording to a stipu- 
lation in the policy, is no excuse for a refusal to pay the stipulated pre- 
miums, 


A Tontine fund, from its very nature, cannot be separately kept and invested 
in respect to the interests of each individual member. It is enough that 
the respective rights and interests of the members are kept account of, 
and separation of the funds is not essential to this end. The insured is 
only entitled to an accounting at the end of the Tontine period. 


Alleged representations prior to the issue of the policy and not of the nature 
of a warranty or of a valid contract will net excuse non-payment of 
premium. 


Ruaer, C. J. 

The appellant asserts in his brief used on the argument that the 
count of the complaint demurred to states a cause of action ex con- 
tractu alone, and we are also of the same opinion. 

It is essential to the legal statement of such a cause of action 
that it should show an existing contract and the performance by 
the plaintiff of such conditions precedent as are thereby provided, 
or a tender of their performance, or some adequate excuse for non- 
performance. This may be done by a general allegation of per- 


* Decision rendered, January, 1886, 
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formance, but in some form the fact must be alleged, and if contro- 
verted, proved on the trial. Code Civil Procedure, 533. 

The cause of action stated in this count is for an alleged breach of 
the conditions of a policy of insurance dated November 3d, 1871, and 
which purports to have been issued by the defendent to the 
plaintiff upon the life of her husband, and is stated to be in con- 
sideration of the sum of three hundred and seventy-seven dollars 
and forty-five cents to them in hand paid, and of the annual pre- 
mium of three hundred and seventy-seven dollars and forty-five 
cents to be paid “in every year during the continuance of this pol- 
icy until ten full years’ premiums shall have been paid.” Jt further 
provides that “If the premiums as above stipulated,” shall not be 
paid, “then and in every such case this company shall not be liable 
for the payment of the sum aforesaid, or any part thereof, and this 
policy shall cease and determine.” “In every case when this policy 
shall cease and determine or become null and void, all payments 
thereon shall be forfeited to this company, and no action or right of 
action shall remain to or be maintained against the company by the 
assured, or by any other person by virtue of this policy or of any- 
thing connected therewith;” “that this policy is issued on the ten- 
year dividend system,” and “that the ten-year dividend period for 
this policy shall be completed” on the 3d day of November, 1881; 
“that no dividend shall be allowed or paid upon this policy unless 
the person whose life is assured shall survive until the completion of 
its ten-year dividend period, and unless the policy shall then be in 
force.” The complaint alleges payment of the annual premium 
stipulated for only to the 3d day of November, 1879, and this action 
was commenced on the 28th day of January, 1881, nearly a year 
before default could be made in the payment of dividends on the 
insurance, and more than a year after the policy had ceased to be 
an existing contract, unless some adequate reasvn is alleged for the 
non-payment of premiums by the plaintiff. 

The contract as pleaded provides for the regular payment by the 
assured of the annual premiums, and such payments are made the 
condition of any claim thereunder, and the non-payment of such 
premiums causes the policy to become null and void, and forfeits to 
the company all payments made thereon. These conditions were 
lawful; the parties were competent to enter into them, and unless 
performance or its equivalent is alleged, the plaintiff has failed to 
state a good cause of action, and must abide by the case as 
shown by her complaint. 
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The statement in the complaint with reference to the payment o 
the annual premiums is equivalent to an admission that they were 
not paid after November, 1879, and it contains no allegation that 
she was in any way prevented by defendant from performing, but it, 
is now argued that the alleged non-performance by the defendant 
of certain obligations alleged to have been assumed by it may be 
considered as equivalent to an allegation of performance by her. 
We are very clearly of the opinion that his ciaim is not substantiated 
by the terms of the contract at the allegations of the complaint. 
The failure of one party to a contract to perform some of its obliga- 
tions, when it consists of a number of independent provisions, fur- 
nishes no excuse for non-performance to the other party. If is 
only when the non-performance is of a condition precedent or 
where such party has wholly refused to perform, or has wholly dis- 
abled himself from completing a substantial performance, that the 
other party is relieved from performance or a tender thereof: 
People vs. Empire Mut. L. Ins. Co., 92 N. Y., 109; Shaw vs. 
Republic L. Ins. Co., 69 N. Y., 293. 

The complaint alleges the obligations of the defendant which it 
charges were not performed by it in the following language: That 
by the contract or policy of insurance issued to her as aforesaid, a 
copy of which is hereto annexed, the defendant then and there bound 
itself to receive and keep separate all the premiums paid upon poli- 
cies of the same class to which her policy belonged as aforesaid, 
and to keep as a separate fund all the incomes, profits, and accumu- 
lations that should accruc therefrom, or upon policies of the insured 
in such class and to add thereto as forming part of, and in addition 
to the fund so created for said class to which the plaintiff belonged 
the shares of those members who should die during the ten years’ 
dividend or Tontine period, the shares of those members which 
should become forfeited for any cause. during said term, and all 
accumulations and profits belonging thereto, and to declare annual 
dividends of the income and profits so derived and to invest and. 
re-invest from year to year the dividends so derived until the end of 
the ten-year dividend or Tontine period, and to hold the same in 
trust and then to divide the same to the survivors of the class to 
which the plaintiff belonged.” The appellant’s contention is that 
the defendants neglect to keep and invest separately the funds. 
referred to, justified the plaintiff in her neglect to perform, and 
established a cause of action against defendant. The policy is an- 
nexed to and by the clause quoted is made a part of the complaint. 
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Assuming for the present that the facts alleged have been so 
pleaded as to entitle the plaintiff to urge them as an excuse for her 
admitted non-performance, we are brought to an inquiry as to their 
sufficiency for such purpose. This depends upon the considerations, 
(1) whether the complaint correctly describes the obligations 
assumed by the defendant; (2) whether the obligations in fact 
assumed by it constituted material conditions of the contract; (3) 
whether there is a sufficient allegation of the non-performance of 
them by defendant; and (4) whether their non-performance was the 
occasion of injury to the plaintiff. These questions must be deter- 
mined by an examination of the policy and a consideration of its 
provisions. 

In interposing the demurrer, the defendant did not thereby admit 
the construction put upon the contract by the pleading demurred 
to or the correctness of inferences drawn from the facts admitted, 
but only the truth of such facts as were properly stated therein: 
Bonnell vs. Griswold, 68 N. Y., 294; Buffalo Catholic Institute vs. 
Bitter, 87 N. Y., 250. 

The contract itself having been set forth, the rights of the parties 
must be determined by the terms of that instrument as construed 
by the court. Reference thereto shows that the material obligations 
assumed by the defendant related to the payment to the assured, or 
in the event of her death, to certain other persons described, the sum 
of five thousand dollars upon the death of Abraham Bogardus, and 
(2) in case the said Bogardus survived for a period of ten years; and 
the said policy should continue in force until that time, the payment 
in cash or in annuity bonds to the said assured or upon her direc- 
tion of a proportional share of the aggregate sum produced by the 
accumulations of dividends, accretions, and interest during the pe- 
riod of ten years from a fund to be created by certain contributions 
furnished by a class of policy-holders consisting of those who ef- 
fected insurance on the Tontine plan during the year 1871; (3) that 
the surplus and profits derivable from certain described funds shall 
be equitably apportioned among the surviving policy-holders belong- 
ing to the class from which such funds are derived. 

The obligations assumed in the policy are not changed or en- 
larged by the consent of the assured given in the application for in- 
surance to the defendant to place all dividends accruing on her 
policy ina reserve fund. That provision merely waives the rights of 
the assured to demand the payment to her of any annual dividend to 
which she might be entitled. No express obligations are assumed 
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by the defendant either in the policy or by the application with ref- 
erence to the management or investment of the funds in question, 
and the Tontine plan is referred to as a known and understood sys- 
tem of insurance pursued by all life insurance companies of a simi- 
lar character to determine in a certain contingency the extent of 
the company’s liability to a special class of its policy-holders. It 
contemplates the union of the interests of a large number of persons 
and the administration of a fund for their mutual benefit, and from 
its very nature is incapable of being moulded and managed to meet 
the speciul requirements of particular individuals. Upcen the ac- 
cession of any person to this class he becomes interested in the con- 
tributions of every other member, and neither of them can afterwards 
withdraw his contribution without injury to the rights of all others 
interested in the fund. It is the very nature of a corporate company 
carryinz cn the business of insurance that it should be subjected at 
indefinite periods to the payment of large expenses and the incur- 
rence of large liabilities and risks, and their only resource for the 
satisfaction of such obligations consists in the fund created by the 
premiums paid to it by its policy-holders. This fund is necessarily 
subjected to drafts upon it for uncertain amounts at uncertain inter- 
vals and to require changes of its investments, and is incapable, 
either in its entirety or in any specific part thereof, of being kept in- 
vested and managed separately from all other funds. 

We therefore think that the use of these moneys in connection 
with its other funds and their investment and management accord- 
ing to the mode which in the judgment of the defendant was best 
adapted to promote the interests of all of its policy-holders was en- 
tirely legitimate and in accordance with the true meaning of the 
contract. The Tontine plan undoubtedly contemplated such action 
on the part of the insurers as would enable them at the expiration of 
the ten years dividend period to determine the aggregate of such 
dividends, accretions, and interest, and to divide the same among 
the survivors of the class to which they belonged according to their 
respective rights therein; but it seems to us that it does not involve 
the necessity of keeping separate from its other funds either the 
premiums paid by such class, or their profits or accumulations, or 
the duty of separately handling, investing, or accumulating such funds. 

The complaint does not allege that the defendaut has failed to 
keep such an account of these funds as will enable it to determine 
tkeir amount, and the respective shares of the participators therein; 
but the argument assumes that this is impossible unless they aro 
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separately kept and invested. We do not think this is necessarily 
irue. The method to be adopted by the defendant in managing the 
funds paid to it by its several policy-holders, was necessarily under 
the insurance laws of the State confided to its judgment, discretion, 
and skill, and the plaintiff has no cause for complaint in reference 
thereto, except in the event of the survivorship of Abraham Bogardus 
for ten years and the continued existence of her policy upon the hap- 
pening of such event, and not until then she would become entitled 
to an accounting as to such fund. 

No reason is alleged in the complaint why the rights of the re- 
spective parties entited thereto are not determinable from the data 
kept by the company, and we are unable to perceive any insupera- 
ble obstacle to a proper accounting as to such moneys in the fact of 
an omission by the company to keep and invest them separately 
from its other funds.. 

It does not enlarge the liability of the defendant to the plaintiff to 
denominate the relations between them, those of trustee and cestui 
que trust, because if the defendant had any trust duty to perform in 
relation to such fund it was expressed in the policy, and was simply 
to receive, keep, and invest it carefully and prudently and so as to 
be able to divide it and its accumulations among those who should 
prove to be entitled thereto at the expiration of the prescribed pe- 
riod. We are therefore of the opinion that the policy did not re- 
quire the defendant to keep and invest the funds referred to 
separately, and that no breach of its contract is stated in the allega- 
tion that it neglected to do so. 

We are also of the opinion that even if an obligation to do so could 
be implied from the provisions of the policy, that it furnishes no 
excuse for the non-performance by the plaintiff of her contract. 

The provision of the policy relating to an investment of the divi- 
dends upon the Tontine plan was simply an incident of the main ob- 
ject of the contract of insurance. It was entirely problematical 
whether there would be any increase of the fund or dividends upon 
the investment, or whether any claimant would live to realize his 
interest therein, and a failure in the performance of this part of the 
contract was of minor importance, and could not operate as an ex- 
euse for non-performance by the assured of her obligations. It is 
elementary that where agreements go to a part only of the consid- 
eration on both sides and a breach may be paid for in damages, 
that the promises are independent : 2 Pars. on Cont., 677. 

There is no allegation in the complaint of the insolvency of the 
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defendant, or its inability to respond in damages for any breach of 
its contract. Its liability was purely a pecuniary obligation and 
capable of being fully performed by the payment of money or its 
equivalent. The method by which the Tontine fund was created 
and managed and designed simply as a means of determining the 
amount to which the policy-holder would be entitled in a certain 
event, and there is no difficulty in ascertaining such amount in the 
case of a breach by the defendant of the contract relating to the 
mode of managing the fund. For this reason also, we are of the 
opinion that the complaint does not allege a sufficient excuse for the 
non-performance by the plaintiff of the precedent conditions of her 
contract. 

In considering the questions presented, we have not omitted to 
observe the claim made by the plaintiff, that the action can be sus- 
tained upon the theory of an agreement existing outside of the pol- 
icy, and contracted simultaneously with it. This claim is attempted 
to be supported by importing into the count demurred to, the alle- 
gations of the first count purporting to state a cause of action in 
tort. We can hardly conceive a more incongrucus or objecticnable 
method of framing a cause of action, than that attempted in this 
case ; but masmuch as we are of the opinion that, even in that 
way, no cause of action ex contractu is legally stated, we refrain 
from criticising the method pursued. 

The second count of the complaint states, that the plaintiff there 
“repeats and reiterates all the allegations hereinbefore contained, 
and makes them a part of this, her second cause of action.” The 
allegations material to the question under discussion contained in 
the first count, are substantially as follows: That the defendant is 
a domestic corporation organized under the laws of the State of 
New York for the purpose of insuring lives, and that prior to the 
time of issuing the policy in question, it had done a large business 
in the various brancies of life insurance, and through its officers 
and agents, for the purpose of inducing the plaintiff to take a policy 
from such company on the Tontine or ten-year dividend plan, rep- 
resented that they were then doing business on that plan, and that 
it gave many and great advantages over the ordinary mode of life 
insurance. The count further proceeds to state that certain explan- 
ations as to the practical operation of the Tontine plan were made 
to the plaintiff; but the details cf such explanations are not mate- 
rial in this connection. It then proceeds to state that the defendant, 
on the third day of November, 1871, issued its policy to the plaintiff 
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upon the life of Abraham Bogardus, for an insurance of $5,000, on 
the ten-year dividend system of insurance, and in that connection 
avers that “the defendant then and there represented that it had 
received and kept separate, and would receive and keep separate, 
all premiums paid upon policies of the same class to which the 
policy” “of the plaintiff belonged,” etc., and the further allegation 
that such representations were false and fraudulent, and were relied 
upon by the plaintiff in accepting the policy. 

Assuming that these aliegations are properly incorporated in the 
second count, they must be construed in connection with the alle- 
gations of that count ; and if any inconsistency between the two 
is found to exist, the allegations contained in the second count 
must, for obvious reasons, be adopted as containing the statements 
intended to be relied on by the pleader. It will be observed that 
the second count also contains allegations referring to the repre- 
sentations made by the defendant ; but they are there expressly 
referred to as having been made by the policy itself, while in the 
first count it is inferentially only that they are so stated. 

It could very justly be held that the pleader did not intend by 
the reference in question, to repeat the allegations as to representa- 
tions, or to incorporate in the second count allegations peculiar to 
an action of tort, and not pertinent and material to the cause of 
acticn there intended to be stated. While it was proper and neces- 
sary to the validity of the second count to incorpcrate therein the 
allegations referring to the organization of the company, and the 
execution and delivery of the policy in question, it was obviously 
unnecessary and highly objectionable to repeat therein the allega- 
tions intended to charge the defendant with the commission of a 
fraud. 

It is not now claimed by the appellant that sbe is entitled to 
recover under the second count for any other cause of action, than 
one arising ex ccntractu, and in view of these circumstances it might 
well be said that the pleader did not intend to include in the second 
count any of the allegations of the first importing the commission of 
a fraud. 

Being of the opinion that there are other reasons why the incor- 
pozation in the second count of the allegations of the first does not 
entitle the plaintiff to maintain a cause of action ex contractu. we 
refrain from disposing of the case on the grounds above referred to. 

The first objection to the plaintiff's contention is, that assuming 
there were actionable representations made by the defendant to the 
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plaintiff, they were made at the time of and concurrently with the 
issuing of the policy, and were necessarily incident to and dependent 
upon the principal agreement of insurance thereby effected, and 
must stand or fall with the cause of action based thereon. The 
condition precedent of the regular payment of annual premiums by 
the plaintiff applies as well to the incidents of the contract as to its 
express provisions, and furnishes the same defense to an action 
based thereon as we have seen it does to the action on the policy. 
It must, of course, be borne in mind that we are now inquiring only 
whether the plaintiff has alleged in her complaint any sufficient 
excuse for omitting to pay the annual premiums. Secondly, we are 
also of the opinion that the statement contained in the first count 
does not show any actionable cause resting in contract against the 
defendant. It simply alleges that the defendant made certain rep- 
resentations as to its past and future conduct; but those representa- 
tions were not alleged to have been a warranty, or to have been 
made under such circumstances, and in such form and manner as 
to constitute a valid contract. A mere representation made during 
the pendency of negotiations ‘for a contract is not actionable ex 
contractu even if untrue. It must be alleged to have been material 
and made under such circumstances as to constitute a contract, and 
show it to have been intended as a warranty of the fact represented, 
to sustain such a cause of action: Swift vs. Colgate, 20 John., 196; 
Ross vs. Mather, 51 N. Y., 110; Moore vs. Noble, 63 Barb., 425. 
A warranty may be inferred from proof of a representation, but the 
naked allegation of a representation is not equivalent to an allega- 
tion of a warranty or a contract. A representation is simply 
evidence from which a contract may or not be inferred, and it is 
a fundamental rule of pleading under all systems, that the facts 
constituting a cause of action must be alleged, and not the evidence 
of such facts. 

We are further of the opinion that the representation in question, 
is substantially the same as that alleged in the second count, and is 
not a material representation authorizing the plaintitf to omit the 
performance of the conditions assumed by her. This question has 
already been sufficiently discussed ; and we conclude that, for the 
reasons stated, the judgment must be affirmed, and judgment absc- 
lute ordered for defendant. 


All concur, except Miller, J., absent. 
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SUPREME COURT OF NEW HAMPSHIRE. 


WHEELER 
vs. 


TRADERS’ INS. CO.* 


Where the policy is on ‘‘ woolen mill and contents,” parol evidence is admis- 
sible to show the nature of the contents ; otherwise the insurance may be 
void for uncertainty. 

The issue of such a policy, with knowledge of the fact that naphtha was nec- 
essarily used in the business, was a waiver of a printed condition that the 
policy should be void in case of its keeping or use. 


Samuet C. Eastman, for Defendant. 
Marston & Easton, Frink & Barcuerper, for Plaintiff. 


BrneuaM, J. 


The motion for a nonsuit for want of sufficient evidence to war- 
rant a finding of the facts claimed by the plaintiff was properly over- 
ruled. Evidence was introduced on each point, from several wit 
nesses, tending to show the facts as claimed by him, and it cannot 
be said, as a matter of law, that the plaintiff was not entitled to have 
the evidence submitted to the jury : Paine vs. Railroad, 58 N. H., 611. 

The motion for a nonsuit, because the facts appearing in the 
plaintiff's opening and proof did not make a ground of recovery, 
and the motion for a verdict, raise essentially the same questions. 
The facts were, in substance, that the action was assumpsit on a 
fire insurance policy, which was made by writing, in a printed 
blank, that the defendants insured the plaintiff's woolen mill and 
contents in Salem, New Hampshire, against a loss by fire for one 


* Decision rendered, July 31, 1885. 
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year. Inthe printed part of the policy was a stipulation that if the 
assured should keep or use naphtha, without permission in the 
policy, it should be void and the insurance cease. The plaintiff, 
within the year, used naphtha for killing moths, and after its use, 
through a fire not occasioned by it, the mill and its contents were 
burned. The plaintiff was a woolen manufacturer, doing business 
in the mill at the time of the insurance and loss, and the use of 
naphtha in the manufacture of woolen goods was necessary and 
customary, and the defendant knew of the usage. Its use for killing 
moths was necessary in manufacturing his goods and protecting his 
mill, and such use was customary among woolen manufacturers. 

It is claimed that parol evidence was not admissible to show what 
constituted the contents of the mill. 

It does not appear that this objection was specifically taken at the 
trial, except as it may be included in the one that there was no suffi- 
cient evidence to warrant the finding of the facts claimed. 

The question, however, has been considered without reference to 
the form of the exception. It has no reference to the prohibitory 
clause of the policy, but relates entirely to the admissibility of the 
parol evidence. 

The contents of the mill were insured, but if no resort to parol ev- 
idence can be had to ascertain what they were, this part of the in- 
surance may be void for uncertainty. “ Woolen mill and contents” 
is a general description which refers to extrinsic objects and circum- 
stances that make it necessary to resort to parol evidence to prove 
the existence of the fcts by which alone the property insured can 
be ascertained and identified. Such evidence is competent to enable 
an application of the policy to its subject-matter: Gerrish vs. Towne, 
3 Gray, 82, 88; Woods vs. Sawin, 4 id., 322; 1 Greenl. Ev., §§ 286, 
287, 288; Webster vs. Atkinson, 4 N. H., 21, 24; Beil vs. Woodward, 
46 id., 315, 335 ; Steinbach vs. Company, 54 N. Y., 90; Barnum vs. 
Company, 97 id., 188, 192. 

The evidence being properly admitted, it could be used for all 
legitimate purposes in the case, avd the plaintiff claims that its effect 
is not to be limited to a mere enumeration or identification of the 
prop2rty insured, but is also to be used to aid in the construction 
of the policy in determining what comes within its true meaning, as 
understood and intended by the parties to it. 

it appears by parol that the plaintiff was a woolen manufacturer, 
and at the date of the policy insuring the mill and its contents for 
one year, he was operating the mill in manufacturing a stock of wool 
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into woolen goods, with the intention that the same would not con- 
tinue during the year. The jury has found that the use of naphtha 
in the manufacture of woclen goods was necessary and customary, 
and that the defendant knew of the custom; that its use for killing 
moths by the plaintiff was necessary in his business and was cus- 
tomary among manufacturers of woolen goods. 

The fair construction of this branch of the policy is that the un- 
manufactured material, both before and during the process of man- 
ufacture, with the necessary articles customary in the process, and 
the cloths when manufactured into such articles as were necessarily 
and customarily used in the preservation of the material, and manu- 
factured goods, were included in the description as they might exist 
at any time in the year, when a loss might occur. In fact, it might 
well be said to be an insurance of the mill and contents to be used 
in manufacturing woolen goods in the customary manner for one 
year This was the apparent intention of the parties. The plaintiff 
had a woolen mill which he was operating, that he was intending to 
operate for the next year, and desired to get it and his stock insured. 
The defendant was an insurance company soliciting patronage, for 
tne profit to be derived from the premiums. Now what was the 
understanding and intention of the parties in the description of the 
property in the policy? We think it was as above stated. In con- 
struing written instruments, the intention of the parties is sought, 
and to ascertain that intention, regard may be had to the nature of 
the instrument itself, the situation of the parties executing it, and 
the purpose they had in view: Corwin vs. Hood, 58 N. H., 401; 
Houghton vs. Pattee, id., 326; Bradley vs. Steam Packet Co., 13 
Pet., 89, 98; Swain vs. Saltmarsh, 54 N. H., 9, 16. 

There is no matarial difference of principle in the rules of inter- 
pretation between mills and contracts except what naturally arises 
from the different circumstances of the parties. The object in both 
cases is to discover the intention, and the court may in either case 
put itself in the place of the parties and see how the terms of the 
instrument affect its subject-matter : 1 Greenl. Ev., § 287. The in- 
terpretation of a mill is the ascertainment of the testator’s intention : 
Brown vs. Bartlett, 58 N. H., 511; Kimball vs. Lancaster, 60 id., 
264. 

The written description in the policy was sufficient to insure the 
contents of the mill, including the necessary articles customarily 
used in manufacturing and preserving the stock, when interpreted in 
the light of the circumstances surrounding its execution. But it is 
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said that, in the printed part of the policy, the use of naphtha is ex- 
pressly prohibited, and that the policy is to cease and become void 
in case of its use without written permission in the policy. This 
claim makes it necessary to examine the policy further and find the. 
meaning and intention of the parties, as expressed in both the writ- 
ten and printed parts of it, as to the use of naphtha. It is admitted 
that the plaintiff has been guilty of no fraud or bad faith, and it is 
not to be presumed that the defendant was, but on the contrary, :t 
may be assumed that both parties acted in good faith to perfect an 
honest, practical insurance of the property as it existed and was op- 
erated. The loss was not occasioned by the use of naphtha, but 
from other causes, so that this branch of the defense is purely tech- 
nical, an attempt to avoid an honest loss for a claimed violation of 
the policy that has done the defendant no harm. The jury has 
found that at the time of the insurance and loss, the use of naphtha 
in woolen mills for the manufacture of such goods as the plaintiff 
was making was necessary and usual, and that the defendant knew 
of this usage. 

This being true, under the present claim of the defendant, the 
policy was substantially worthless to the plaintiff, he paid the pre- 
mium for nothing and the defendant received it for nothing. The 
defendant understood it was the plaintiffs purpose to continue the 
business of manufacturing, and knew, if he did, he must necessarily 
use naphtha, and as necessarily avoid the policy. This shows, if the 
present claim is the correct one, that the defendant was not acting in 
good faith at the time it insured the plaintiff, for it is fair to assume 
that he supposed he paid the premium for a valuable and not a 
worthless insurance. It was not unlike a grant with a reservation of 
all that was granted. It was a policy with a condition that he would 
necessarily avoid it the moment the assured received it, unless he 
ceased the business of manufacturing in the mill. When the insurer 
names the premium for which he will insure property employed in 
any trade or business, it is presumed that he has in mind the nature ~ 
of the understanding and the usual methods of doing the business, 
and, if he does not know it, it is his duty to inform himself, and he 
takes the risk on the understanding that what is usual or necessary 
will be done: Pelly vs. Company, 1 Burr., 341, 348; Noble vs. Kenno- 
way, 2 Doug., 510, 512; Company vs. Company, 11 How., 108; Stein- 
bach vs. Company, 54 N. Y., 90, 95; Harper vs. Company, 17 id., 
194, 197, 198. 

In this case the defendant’s knowledge that the use of naphtha 
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was-a necessity in the plaintiff's business does not depend upon 
presumption, but is found as a fact by the jury. 

The blank policy in which the insurance was written contained 
many conditions upon which it was to become void. Among them 
was the one in question. These were for the benefit of the 
defendant, placed there before the negotiation commenced for the 
insurance, and no special consideration appears to have been given 
them, further than the filling of the blank with language which 
placed an insurance on praperty entirely inconsistent with the 
printed prohibition, and which, if the prohibition was intended by 
the parties to remain in force, rendered the policy worthless. The 
written special description of the particular subject-matter, wherever 
inconsistent with special clauses, must control: May Insurance, 
§ 239. It has been decided in this State, that if the insurer has 
knowledge, at the time of the insurance, of the true state of the 
assured’s title, it is a waiver of the condition in the policy making 
an inaccurate statement of the title an avoidance of the policy: 
Thompson vs. Williams, 58 N. H., 248; Pierce vs. Company, 50 
id., 297, 300, 302; Marshall vs. Company, 27 id., 157, 168; Carrier vs. 
Company, 53 id., 539; Company vs. Goodall, 29 id., 182, 184, 196. 

Jampbell vs. Company, 37 id., 35, was assumpsit on a policy of 
insurance. The property insured was in a building, in another part 
of which a small steam boiler was used. The application did not 
state this; if 1t had, the rules of the company would have pro- 
hibited the policy. It appeared that the company had no 
knowledge of the boiler, and it was held to be estopped from 
taking advantage of the defect in the application: Barns vs. Com- 
pany, 45 N. H., 21, 23; Appleton vs. Company, 59 id., 541, 544; 
s. c., 47 Am. Rep., 220. 

The doctrine of waiver, as asserted to avoid the strict enforce- 
ment of conditions contained in contracts, is only another name for 
the doctrine of estoppel: Appleton vs. Company, supra, 545, 546; 
Hadley vs. Company, 55 N. H., 110. 

Company vs. McCrea, 8 Lea, 513; 41 Am. Rep., 647, was an action 
on a fire insurance policy, on a distillery, which provided that it 
should be void if the distillery should be run at night, und that 
“the use of general terms or anything less than a distinct, specific 
agreement, clearly expressed and indorsed on this policy, shall not 
be construed as a waiver of any printed or written condition or 
restriction herein.” It was admitted that the distillery had always 
been run at night, and was so run before, at the time of, and after 
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the issuance of the policy, to the knowledge of the general agent of 
the company who delivered it, and it was held a waiver of the con- 
dition. This is a recent case, in which many authorities are cited, 
classified, and ably discussed. And it appeared in this case that at 
the time of the insurance the defendant knew the use to be not only 
necessary, but customary. 

It seems to be well settled that the execution of a policy of insur- 
ance with full knowledge of existing facts, which, by its condition, 
render it void, is a waiver of the conditions, because otherwise it 
would be afraud: Van Schoick vs. Company, 68 N. Y., 434; Ben- 
nett vs. Company, 81 id., 273; s. c., 237 Am. Rep., 501; Woodruff vs. 
Company, 83 N. Y¥., 133; Company vs. Crane, 16 Md., 269. 

In this State, upon substantially the same principal, a policy con- 
ditioned to be void if the facts material to the risk are not correctly 
stated in the application, is not rendered void by the omission or 
misstatement, without fraud, of facts known to the insurer. In other 
words, the issue of the policy with knowledge of the facts is waiver 
of the condition. 

The insurance of the plaintiff's property, with a knowledge of the 
necessary use of naphtha, was so utterly inconsistent with the condi- 
tion against its use, that an intention to waive the condition must be 
presumed. To permit the defendant after a loss to set up the con- 
dition which, by issuing the policy, it induced the plaintiff to believe 
was waived, would be permitting a fraud. There is no reason why 
the doctrine of estoppel should not be applied: Horn vs. Cole, 51 
N. H., 287; Drew vs. Kimball, 43 id., 285. It may be said that this 
doctrine denies to insurance companies the right to impose the con- 
ditions on which they will assume risks. This is a mistake. It is 
founded upon the rules of fair dealing and sound morality, and is in 
harmony with a healthy public policy. It simply provides that com- 
panies, if they desire to impose conditions upon. the assured that are 
inconsistent with usages, incidents or nature of the risk, and the 
company’s knowledge thereof, they must do so in clear and unmis- 
takable terms, so that the assured shall not be misled or deceived as 
to the character of the contract or the protection it affords, or bound 
by inferences from the putting together of blind detached parts of 
the contract which he never in fact heard of and rightfully sup- 
posed the contrary thereof to be true: Delancey vs. Company, 52 
N. H., 581, 587. 

There are authorities to the contrary of this rule—Company vs. 
Kroegher, 24 Am. Rep., note, 153, 154—but the great weight of 
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authority sustains the view here taken: Wood Ins., 338. The fol- 
lowing are some of the many authorities bearing on this branch of 
the case: May Ins., §§ 239, 240, 241; Wood Ins., 839, 840; Carlin 
vs. Company, 57 Md., 515; s. c., 40 Am. Rep., 440, 445; Company vs. 
McLaughlin, 53 Penn. St., 485; Company vs Lewis, 30 Mich., 41; 
Moliere vs. Company, 5 Rawle, 342; Company vs. Bruner, 23 Penn. 
St., 50; Ayres vs. Company, 21 Iowa, 185; Company vs. Jones, 62 
Ill., 458; Company vs. Schell, 29 Penn. St., 31; 15 Am. L. Rev., 763; 
3 Stark. Ev , 1,021, 1,033, 1,037; Company vs. Kinniers, 28 Gratt., 
88; Rathbone vs. Company, 31 Conn., 193, 194; Harper vs. Com- 
pany, 17 N. Y., 194; Bryant vs. Company, id., 200; Harper vs. Com- 
pany, 22 id., 441; Hall vs. Company, 58 id.. 292; Buchanan vs. 
Company, 61 id., 26; Moore vs. Company, 29 Me., 97, 101; Louns- 
burg vs. Company, 8 Conn., 459; Sims vs. Company, 47 Mo., 54; 
s.c.,4 Am. Rep., 311; May vs. Company, 25 Wis., 281; Elliott vs. 
Company, 13 Gray, 139; Haley vs. Company, 12 id., 545, 548, 551; 
Pindar vs. Company, 36 N. Y., 648; Billings vs. Company, 20 Conn., 
139; Whitmarsh vs. Company, 16 Gray, 359; Viele vs. Company, 26 
Iowa, 9; Archer vs. Company, 43 Mo., 434; Company vs. Kroegher, 
83 Penn. St., 64; s. c., 24 Am. Rep., 147, note, 150; Collins vs. Com- 
pany, 79 N. C., 279; s. ¢., 28 Am. Rep., 332; Carrigan vs. Company, 
53 Vt., 418, 425; O’Neil vs. Company, 3 N. Y., 122, 126; Steinbach 
vs. Company, 54 id., 90. 

The evidence received of the use of naphtha in woolen mills for 
other purposes than killing moths was unobjectionable. Many of 
the cases on this subject show the admission of similar evidence. 

The question of the regularity of the verdict was decided at this 
term in Dearborn vs. Newhail, ante, in which the doctrine of Nims 
vs. Bigelow, 44 N. H., 376, is approved. 


Judgmert on the verdict for the plaintiff. 
Doe, C. J., and Smith, J., dissented; Allen, J.. did not sit; the 
others concurred. 
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SUPREME COURT OF NOKTH CAROLINA. 


Octoser Term, 1885. 


SARAH A. DUPREE 
vs. 
VIRGINIA HOME INS. CO: 


Where a firm are general agents for two insurance companies, and issue a 
policy for one of them upon an application after an examination by a sub- 
agent of that company, and after the expiration of that policy insure 
the same property in the other company, at a higher valuation and upon 
another.application, it is competent in an action upon the last policy to 
show the first application and examination, although the sub-agent did 
not communicate the result of his examination to the general agents, as 
tending to rebut the charge of fraudulent overvaluation. 


After the defendant has closed his case, and the plaintiff introduces a witness 
upon a material point, and is cross-examined, the defendant cannot con- 
tradict or impeach him as of right in respect to a statement that he had 
testified the same way on a former trial, and had contradicted a witness 
since deceased. 


A new trial upon the ground of after-discovered testimony will not be granted 
unless :-— 


The newly discovered witness will probably testify as alleged. 
The evidence is material. 

The evidence is probably true. 

The party has used due diligence in discovering it. 

It is independent, and not merely cumulative. 


Lewis and Son, and Armisreap Jongs, for Plaintiff. 


D. G. Towir, G. H. Snow, J. Devereux, and J. W. Hinspatz, fur 
Defendant. 


Smiru, J. 
The argument upon the rehearing of the errors assigned, pro- 
tracted over the entire period allowed by the rule, has been little 
more than the reproduction of that made upon the first hearing, 
which was full and exhaustive, upon the numerous exceptions con- 
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tained in the record, both orally and in brief. With their aid the 
case was then in all its details carefully considered and decided. 
Our convictions produced by that discussion, and our own examina- 
tion of the authorities, as embodied in the opinion, then formed and 
delivered, remain unchanged. We do not feel called upon to go 
over the same ground a second time to sustain the conclusions then 
reached, but shall, notwithstanding they have been’ called in ques- 
tion and assailed with an earnest confidence of counsel, leave their 
correctness to the vindication furnished in the opinion. To do this 
in the absence of any important overlooked case adjudged in the 
courts, or contained in any recognized elementary work, or any 
shown misconception of the facts, at the instance of dissatisfied 
counsel, against whose client the decision is made, and whose zeal 
does not admit of the calm, dispassionate consideration that belongs 
to the judicial mind, would be to write a revision of the rulings of 
the court, and impair confidence in them. Nor are such contem- 
plated in the rule that under limitations allows no application for a 
rehearing of a decided cause, as was said with great force by the 
late eminent chief justice delivering the opinion in Watson vs. Dodd, 
72 N. C., 240; and reiterated in subsequent cases. No case ought 
to be reheard upon petition to rehear, unless it was decided hastily, 
and some material point was overlooked, or some direct authority 
was not called to the attention of the court: Hicks vs. Skinner, 
72 N.C., 1; Devereux vs. Devereux, 81 N. C., 12; Haywood vs. 
Davis, id., 8. 

While we are ready and willing to correct any error which may 
have been committed, and will do so, when it is pointed out and 
made to appear, it is not in the contemplation or scope of the rule 
to permit an adjudged case to be reviewed, and the rulings made 
therein controverted by the same course of reasoning and the 
reproduction of the same authorities, which were relied on in the 
former argument, and then with due and careful deliberation con- 
sidered and disposed of. 

We shall not, therefore, go over the entire ground covered by the 
present argument, and re-examine, as was done before, the nine- 
teen cnumerated errors, set out in the defendant’s petition, many 
of which present the same substantial proposition in modified 
forms; but we will confine ourselves to the two most prominent, in 
what we have now to say. These objections are, first, to the admis- 
sion in evidence of the report of the agent who made the exam- 
ination upon which the first insurance was éffected, and secondly, 
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to the refusal to allow the defendant to introduce witnesses to falsify 
the statements of the witness Dupree elicited upon his cross-exam- 
ination by defendant. The report of the agent to the general 
agents of both insurance companies, Cameron, Hay & Co., sent out 
to inspect the premises. 

Among the defenses set up in opposition to the plaintiff's 
demand of indemnity for the loss occasioned by the fire, is an 
averment that the execution of the policy was superinduced by the 
false and fraudulent representation of the value of the property 
made in the plaintiffs upplication for insurance, which vitiates and 
avoids the contract. In meeting this imputation, the plaintiff was 
allowed to show that an employe at the instance of the general 
agents, Cameron, Hay & Co., had made an examination and report 
of the premises the year before, upon which an insurance was' 
effected in another company, they being agents of both principals, 
and that with this information they issued the policy upon which 
the present action is founded. The agency firm consisted of three 
members, one of whom, particularly conversant with the transaction, 
retired before the present policy was issued. 

It was certainly competent to show this source of information 
possessed by the agency firm in regard to the property included in 
both policies, when they issue the last one, as tending to rebut the 
charge that it was solely brought about by the fraudulent state- 
ments contained in the plaintiff's application. 

This agency may be understood, at least the evidence tending in 
this direction was proper to go to the jury to have acted alike upon 
this information, as upon that furnished by the plaintiff when each 
of the policies were issued. 

We were referred to the case known as the Distilled Spirits in 11 
Wall., 356, where it is supposed a contrary doctrine is maintained. 
So far from this, in our opinion it sustains our view. Mr. Justice 
Bradley there says: “ That in England the doctrine now seems to 
be established that if the agent at the time of effecting a purchase, 
has knowledge of any prior lien, trust, or fraud affecting the prop- 
erty, no matter when he acquired such knowledge, his principal is 
effected thereby. He then adds, “on the whole, however, we think 
that the rule as finally settled by the English courts, with the quali- 
fication above mentioned” (referring to information confidentially 
acquired, and which public policy does not permit to be disclosed), 
“is the true one, and is deduced from the best consideration of the 
reasons on which it is founded.” We have not undertaken to give 
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any specific effect to the evidence, but only to disclose that it was 
proper to be heard by the jury. 

But it was urged that the trial judge, in his charge, gave an un- 
warranted force to the evidence in telling the jury that “the witness 
may be considered as determining the value of the other articles 
insured, but not as to the value of the merchandise,” which had not 
passed under his inspection 

This literal rendering of the words of the judge does not, most 
assuredly, convey his meaning as he must have been understood. 

He evidently intended to say, and this in harmony with what pre- 

cedes, that the jury might consider the evidence in determining the 
value of that property. In the beginning of the sentence of which 
the words quoted are the conclusion, his words are: “ In determin- 
ing the value of the property insured, the jury may consider and 
‘give such weight as they deem proper to the testimony offered to 
‘show that the firm of Cameron, Hay & Co. were during the years 
1878 and 1879, agents both of the defendant company and the 
Virginia Fire and Marine Insurance Company that issued the pol- 
icy offered in evidence in July, 1878, and that an agent acting un- 
der the direction of said firm, inspected and estimated the value of 
the storehouse, and other articles insured in the policy sued on at 
the prices set forth in the policy issued in 1879, and made out the 
application,” etc. This language clearly shows that the judge meant 
to leave, and was so understood, the force and effect of the evi- 
dence to the jury, untrammeled in acting upon it. 

The next assigned error is in the refusal of the judge, the taking 
of testimony on both sides being concluded, to allow the defendant 
to introduce a witness to contradict what had been sworn by P. C. 
Dupree as witness for the plaintiff, upon his cross-examination by 
the defendant. He had testified in opposition to the reproduced 
testimony of a deceased witness for the defendant who had been 
examined at a former trial, that he never had any conversation with 
the plaintiff about the cost of her house. In answer to a question 
from defendant, he stated that his own and the testimony of the de- 
ceased witness at a former trial were in conflict. The proposal now 

‘was to show that there was no such conflict. The court refused to 
Iet the witness be examined, because the statement to be dis- 
proved was not elicited by the plaintiff, but was in response to in- 
quiry trom the defendant, and that the matter rested in the sound 
discretion of the court. 

The ruling was wholly misapprehended by the defendant’s coun- 
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sel upon the first argument, as shown in his elaborate and carefully 
prepared brief. The court is represented as holding that the testi- 
mony being brought out on the cross-examination, the witness 
could not be impeached or contradicted, and again that it was not 
within the discretion of the court to allow the question, and the 
argument proceeds to combat these supposed rulings and to show 
that “the conduct of the trial and the order of proof is always under 
the discretionary control of the court. 

The court did not so rule, ard held according to the well-settled 
practice, the defendants having closed its case, had only a right to 
contradict, by calling other witnesses, what was brought out in the 
plaintiff's replying evidence, and to impeach the new witness who 
testified, and this because no previous opportunity to do this had 
been afforded. The witness Dupree had been before examined, and 
his testimony was simply in conflict with that of the deceased wit- 
ness. 

It is an inaccurate statement of the ruling upon the exception. 
It was not held in general terms, as the argument assumes, that the 
testimony of Dupree was not open. to disproof, for it undoubt- 
edly was during the orderly examination of the witnesses. The 
point decided is that where both parties have been heard, and the 
defendant’s witnesses have all been examined, only facts brought out 
in the plaintiff's reply to the evidence adduced by the defendant 
are open to refutation, and not such as the cross-examination may 
elicit. Beyond this the application must be addressed to the discre- 
tion of the judge, the refusal to exercise which, is not a matter for 
review here. If it were otherwise, the plaintiffs could have the right 
to call witnesses to sustain witness, and thus a new and collateral 
issue be opened up, and the trial indefinitely prolonged. Hence 
the rules to be relaxed only when in the opinion of the presiding 
judge it was right and proper to do so: State vs. Lennon, 92 N. C., 
790. 

In regard to this alleged error, the remark may be repeated that 
no overlooked material authority has been cited, and no aspect of 
the matter before unnoticed has been presented tous. The entire 
reasoning of counsel has been directed against the conclusions be- 
fore reached, and in controverting the principles of law then laid 
down. This is aside from the purview of the rule for rehearing, and 
if allowed would tend to unsettle confidence in an adjudication of 
the court as a final arbiter in disposing of controversies. 

The facility with which our most carefully prepared adjudications 
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and opinions are often pronounced erroneous in certificates of mem- 
bers of the bar sustaining the application for a rehearing and re- 
view, has made it necesary to place further restrictions upon the 
practice and render it what it was intended to be, a mode of correct- 
ing inadvertences, or propositions cf law announced in ignorance of 
some important case, which, if known, would probably have changed 
the result: Rule 12, sec. 2. 

After argument heard upon the second ground assigned, in sup- 
port of the application for a new trial, the discovery of new material 
evidence since the trial in the superior court, we resume the examin- 
ation of this part of the case. 

The witness from whom the testimony is expected to be obtained, 
J.J. Whitehead, the agent who received the plaintiffs application for 
insurance on July 18, 1878, and handed it to E. E. Gray, one of the 
partners in the general agency of Cameron, Hay & Co., with his 
indorsed approval, was first summoned for, the plaintiff, but not 
examined on the first trial, and his attendance dispensed with at 
the last. His affidavit is, that he filled the blanks in the application 
at plaintiff's ‘ictation, and was guided entirely by her valuations 
and figures, and “that she did not carefully examine the buildings 
or the furniture ” embraced in the policy which issued in response ; 
and when he delivered the application to Gray, “ giving him no in- 
formation whatever concerning the same, or the property described, 
or even of the fact that he had been in the house. 

It appears that the other partners never had any conversation with 
him on the subject-matter in controversy, nor was the retiring part- 
ner Gray conferred with in reference to the defense, while the appli- 
cation upon which he issued the policy for the firm remained in the 
possession of the other partners open to their observation, until 
produced for the trial. 

Certainly, the failure to see and ascertain from the agent what 
information he possessed, and what aid his testimony might render 
to the defense, is not consistent with that diligence which ought to 
be exercised when the court is asked to annul the trial and take 
away the results secured by the successful issue to the plaintiff. 

It is not necessary to go outside the adjudications in this State to 
deliver the conditions requisite to the interference of the court in 
cases of this kind. 

The considerations that. would enter with the determinations of 
the court on such an application, are thus set out by Rodman, J., in 
Holmes vs. Goodwin, 69, N. C. 469:— 
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* 1. Willi the newly discovered witness testify as alleged ? 
2. Is the new evidence material ? 
3. Is it probably true? 


4, Has the party used due diligence in discovering it ?—to which 
may be added, is it independent, or cumulative merely ? 


Without commenting on the other indispensable conditions, has 
the applicant used diligence in finding out the witness, and what he 
will prove? Unless this appears, the motion will be refused in the 
court where the jury trial was had. But a more stringent rule ought 
to be applied to an application made in this the appellate court. 

It is said by Reade, J., delivering the opinion in Shehan vs. 
Malone, 72 N. C., 59; whereas in Bledsoe vs. Nixon, 69 N. C., 81, 
the application upon such ground was first made in this court. 
“There is but one precedent for a motion in this court after judg- 
ment there tu set aside the judgment here, and grant a new trial in 
the court below for newly discovered testimony, and that is the case 
of Bledsoe vs. Nixon, supra. The necessity for it seems to arise out 
of our new system. It is an inconvenient practice, and not to be 
encouraged, nor will it be allowed except in cases of necessity, to 
prevent manifest injustice. 

Without a discussion of the cases, we refer to Matthews vs. Joyce, 
85 N. C., 258; Carson vs. Dillinger, 90 N. C., 226, and Simmons vs. 
Mervin, 92 N. C., 12; the last judicial utterance on the subject. 

There have been two jury trials of this cause in the superior 
court, two hearings upon the appeal, inclusive of the present re- 
hear:ng, and now we are asked to re-open the cause, and send it 
down for a new trial before the jury, for the only assigned reason 
that the defendant’s agents never conversed with the witness most 
likely to give information about the manner of affecting the first 
insurance, never knew the value and importance of his testimony, 
until since the last trial in the superior court. Under such circum- 
stances, we do not feel warranted in unsettling what has been done, 
and we refer to that most salutary maxim, Interest reipublicee ut sit 
finis lititium. It is full time for this litigation to come to an end, 
and the judgment must stand. 
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COURT OF APPEALS OF NEW YORK. 


US. 


NEW YORK CENTRAL INS. CO.* 


A notice to the insured to return the policy for cancellation, upon which the 
ratable proportion of the unearned premium would be paid, does not effect 
a cancellation where the policy provides that it may be canceled upon no- 
tification and refunding such unearned premium. 


What is due diligence in complying with a provision requiring notice of loss 
forthwith, is a question of fact tor the jury. 


The transfer of a policy as collateral security for claims against the insured is 
not a violation of a prohibition against a transfer or change of title or an 
assignment of the policy before a loss. 


On the 18th day of December, 1878, the plaintiffs were insured by 
the defendants against loss by fire, on certain described property. 
They also held policies of like character issued by other companies, 
to the amount, including the one in question, of $16,000. On the 
26th of February, 1879, they delivered to the Lewisburg National 
Bank all the policies and a written instrument of which, so far as is 
material, the following is a copy :— 

“We hereby transfer the following insurance policies, amounting 
to $16,000, to the Lewisburg National Bank, as collateral security 
for claims said bank holds against us, and that in case of loss by fire, 
to any of our properties, insured in the following companies, shall 
be payable to said Lewisburg National Bank, as their claim against 
us may appear,” naming the policies referred to. The consent of 
the defendant was not indorsed upon the policy, nor does it appear 





* Decision rendered, November 24, 1885. 
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to have been given or asked for. The property was damaged by 
fire in August, 1879, and afterward, but'before suit brought, the 
claims of the bank were paid in full by the plaintiffs, and the policies 
with the written transfer returned to them. 

The defendant alleged by its answer, (1) that the policy was can~ 
celed by it before the fire; (2) that it was assigned without their 
consent; (3) that notice of the fire and proofs of loss were not given 
in pursuance of the terms on which the policy was issued. 

Upon the trial it appeared that the policy contained the following 
provisions : “If the insured property be sold or transferred, or any 
change take place in title or possession, except by succession, by 
reason of the death of the insured, whether by legal process or ju+ 
dicial decree, or voluntary transfer or conveyance, or if the property: 
shall hereafter be incumbered by judgment or otherwise, or if this 
policy shall be assigned before a loss without the consent of the 
company indorsed hereon, then and in every such case this policy 
shall be void. This insurance may be terminated at any time at the 
request of the assured, in which case the company shall retain 
only the customary short rates for the time the policy has been in 
force. The insurance may also be terminated at any time, at the 
option of the company, on giving notice to that effect, and refunding 
aratable proportion of the premium for the unexpired term of this 
policy. Persons sustaining loss or damage by fire shall forthwith 
give notice of said loss, and within thirty days thereafter deliver to 
the company a particular account of such loss, signed and sworn to 
by them,” etc., requiring what is commonly called “ proofs of loss.” 

On defendant’s motion for nonsuit the trial judge decided that 
the first and second defenses were not maintained, and submitted the 
other to the jury, who found in favor of the plaintiffs. Judgment 
in their favor was duly entered, and upon appeal affirmed by the 
general term. 


W. E. Hueurrr, for Appellants. 
Reynotps & Cotuin, fur Respondents. 


Danrortu, J. 
It may be conceded that the defendants notified the insured be- 
fore the fire, of a desire to cancel the policy, but there is no evi- 
dence that any proportion of the unearned premium was paid back; 
on the contrary, the defendants only proposed to do this after the 
policy should be returned by the insured. They had no right to 
imvose that condition, nor ould they require the insured to take 
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any step in the matter. The option to cancel was reserved, but to 
be exercised by “ notice, and refunding a ratable proportion of the 
premium for the unexpired time ” of the policy. What the defend- 
ants did was to ask the insured to return the policy for cancellation, 
promising in that case “to remit to them tke return premium.” 
This was not enough. Notice of cancellation and actual payment or 
tender of the sum due could alone suffice : Van Valkenburg vs. Lenox 
Fire Ins. Co., 51 N. ¥ , 465. Under the provision of the policy re- 
quiring notice of loss to be “ forthwith” given, it was enough for 
the insured to act in that matter with diligence, and without unnec- 
essary delay. It was, therefore, properly left to the jury to say 
whether, in view of all the circumstances of the case, the notice act- 
ually given was sufficient. It was not instantaneous, but the delay 
was brief. Among other things, it appeared that the fire occurred 
on the 30th day of August. The bank gave notice of it on the 1st 
of September, and on or before the 4th of September the assured 
also notified the defendants of the fire and loss. Even this delay 
was accounted for. Sunday intervened, and during the other days 
the assured was busv with the adjusters of different insurance com- 
panies concerned in the loss, and with matters connected with the 
fire. The jury might properly, in view of these and other things in 
evidence, find that the delay was not unreasonable. The question 
at least was for them. 

The other point made for the appellant rests upon the claim 
against “assignment” of the policy. It entails a forfeiture, and 
must, therefore, receive a strict construction. Hence, no other mean- 
ing can be given to the language used, than a most rigid and literal 
interpretation permits, and, as the condition is a limitation of liabil- 
ity, it cannot be extended by interpretation so as to include a case 
not clearly within the words : Rann vs. Home Ins. Co., 59 N. Y., 387. 
So, if the words are of doubtful meaning, or susceptible of two 
fair interpretations, they should be construed to uphold rather 
than avoid the policy: Hoffman vs. Aiina Ins. Co., 32 N. Y., 405. 
In the first place, it is apparent that nothing but an effectual assign- 
ment or transfer will come within its terms. In this sense the policy 
was not transferred. No interest im the insured property was con- 
veyed, but it all remained as before. In case of loss, therefore, the 
transferee could not recover, not only because it had suffered no 
loss and was not a party to the contract, but because the transfer of 
the policy was not accompanied with any interest in the subject of 
insurance. The clause in question, although of several members, 
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is in itself single, and is aimed against the sale or transfer, or any 
change in title or possession of the insured property, and the as- 
signment of the policy, which it prohibits, is in connection with the 
events which affect the ownership of the things insured. They 
must be construed together, otherwise the words relating to the 
policy would be without meaning. Without them the assignment 
would be inoperative for any purpose. It would not render the pol- 
icy void, but it would be of no value. Ifthe property was burned 
the underwriters would be under no obligation to pay any one—not 
the assignee—for the property destroyed did not belong to him, so 
he incurred no damage, nor the assured, for he had partcd with 
the contract of indemnity. 

But if we take the prohibition as applying to the policy discon- 
nected from the property, it will not work the result claimed by the 
appellant. An assignment is a transfer or setting over of property, 
or of some right or interest therein, from one person to another, 
and unless in some way qualified, it is properly the transfer of 
one’s whole interest in an estate or chattel or other thing. In that 
sense the policy in question had not been “assigned.” It with 
others was delivered to the creditor upon an agreement that the 
policies should stand as collateral security for certain claims held 
by it against the insured, and in case of loss to the property in- 
sured they should “be payable ” to the bank, as its “claim against 
the insured should appear.” The assured did not part with the 
title. The transfer was not unconditional. They retained not only 
the whole insured property, but an interest in the policy. In any 
proceeding for its enforcement they would have been a necessary 
party—Simson vs. Satterlee, 64 N. Y., 657; Johnson vs. Hart, 3 
Johns. Cas., 322; Conover vs. Ins. Co., 1 N. Y., 290; Bard vs. Poole, 
12 id., 495; Whitney vs. McKinney, 7 Johns. Ch., 144; Field vs. 
The Mayor, 6 N. Y., 179—and, upon payment of the debt, entitled 
to what they in fact have had—a redelivery of the policy. The 
agreement under which they transferred it did not profess to vary 
in any respect the contract of insurance. It was at most a mere 
appointment of the bank to receive and a direction to the in- 
surers to pay to it the loss when, if at all, it should accrue. In 
other words, it was an appropriation beforehand, to the payment 
of specific debts, of a portion of the mongy which might accrue 
by reason of the cause insured against, and the plainhffs had as 
much interest in the policy after its pledge to the bank as they 
had before. The money for which the insurers might become lia- 
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ble was to be applied to their use. The bank held it in trust as 
bailee and not as owner, and until, by an act of the assured, 
some person other than themselves should stand in that situation, 
the prohibilion against assignment could not apply, and the policy 
remained valid to protect their interest: Hitchcock vs. North- 
western Ins. Co., 26 N. Y., 68; Jackson vs. Silvernail, 15 Johns., 
277; Sherman vs. Niagara Ins. Co., 2 Sweeney, 470; Lazarus vs. 
Commonwealth Ins. Co., 5 Pick., 80. 

In Conovez’s case, supra, the charter of defendant provided that 
whenever the insured property “shall be alienated by sale or other- 
wise, the policy shall thereupon be void,” and it was held that the 
words did not embrace a mortgage, since it creates but a lien or 
security, and does not transfer the title, and in Sherman’s case, 
supra, the same rule was held to apply to a clause forbidding the 
transfer of the policy. To take away the cause of action in onze 
case, and to render void the policy in the other, equally requires a 
transfer or alienation of the entire insurable interest. 

It seems, indeed, to be well settled that as long as the insured 
retains such an interest that he may be a sufferer by the loss, the 
policy remains valid to that extent. 

The cases relied upon by the appellant do not seem inconsistent 
with this conclusion. In the Smith case, 1 Hill, 497, there was not 
only an cxpress and literal assignment of the policy, but of all 
“rights and claims which might arise thereon.” Savage vs. Ins. Co., 
52 N: Y., 502, related to a change of title to the insured property. 
Ferree vs. Oxford Ins. Co., 67 Penn. St., 373, differs from the case at 
bar in several particulars, but one is enough. There the court call 
attention to the condition which includes in words not only an 
assignment of the whole policy, “ but of any interest in it,” and also 
found in other parts of the policy an express intention to prohibit 
assignments made as collateral security. The one before us pro- 
hibits an assignment of the policy, that is—as we must construe it— 
an absolute assignment of the whole; the other forbids not only such 
an assignment, but an assignment of any interest. These various 
and differing limitations would be entirely useless if they were not 
intended by insurers to distinguish between acts of the insured in the 
disposition of the policy as a whole, and its transfer by way of pledge 
or morigage for a special and temporary purpose. In many cases 
the distinction indicated by the papers refered to is material, and I 
see no ground upon which it can be disregarded in this instance. 
Similar words have been held by other courts insufficient to include 
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a transfer by way of pledge or security, and we find no reason to 
differ from them: Elis vs. Kreutzinger, 27 Mo., 811; Ins. Co. vs. 
Kelly, 32 Md., 421, If there is difficulty in the question, it is 
because the language chosen and employed by the insurers leaves 
the matter in doubt, and to the benefit of that they are not entitled; 
Herrman vs. Ins, Co., 81 N, Y., 184; Allen vs. Ins, Co., 85 id., 473, 


The judgment appealed from should be affirmed. 
All concur, except Earl, J., dissenting, 


Judgment affirmed. 
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SUPREME COURT OF NEBRASKA. 


Error from Lancaster County. 


WESTERN HORSE, ETC., INS. CO. 
vs. 


SHEIDLE* 


The policy is prima facie evidence of the ownership of insured, and such 
ownership need not be alleged in the petition where the policy is made a 
part thereof; if such ownership does not exist, it is a matter of defense. 

Where it is alleged that the policy was issued in consideration of the coven- 
ants performed, and the policy avers payment of premium, this 1s suffi- 
cient allegation of consideration. 

It is sufficient allegation of demand of payment to allege that ‘ plaintiff 

would not pay said snm or any part thereof.” 

The note given for payment of premium was not paid until after the loss. 
The policy provided that in case of non-payment at maturity the company 
should have the right to cancel. 

Held, That the company must exercise its option to cancel in order to termi- 
nate the policy for non-payment of the note. 

Held, That where the policy had not been thus canceled, the fact that the 
note was only paid after the loss, and without notifying of the loss, would 
not affect the liability. 


J. R. Wesster, W. E. Stewart, and Guartes OcpEN, for Plaintiff 
A. K. Wesster, for Defendant. 


Reessg, J. 
This cause was tried in the district court, upon the following stip- 
ulation or agreed statement of facts: (1.) “That on the fifth day of 
June, 1883, the defendant issued and delivered to plaintiff its policy 
* Opinion filed, December 1, 1885, 
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of insurance No. 6858, the same being hereto attached, marked ‘ A’ 
and made a part of this stipulation, insuring plaintiff against loss on 
one sorrel gelding in the sum of $125, and on one bay horse, $75. 
(2.) That plaintiff gave his note for the premium, said note being 
hereto attached, marked ‘B’ and made a part of this stipulation. 
(3.) That before the expiration of said policy of insurance, but after 
said premium note was due and unpaid, defendant placed said note 
in the hands of an attorney for collection; that said attorney gave 
plaintiff notice that said note was in his hands for collection, which 
notice is hereto attached, marked ‘C ’ and made a fart of this stipu- 
lation. (4.) That on the fifteenth day of March, 1884, the plaintiff 
paid said note and interest thereon, to said attorney, and said at- 
torney remitted the same to the defendant within one week thereaf- 
ter, less collection fees, and that plaintiff did not disclose to said at~ 
torney the fact that said sorrel horse had died on the day previous. (5.) 
That said sorrel gelding died on the fourteenth day of March, in the 
afternoon of said day, about three o’clock p. m., and without fault or 
neglect on the part of the plaintiff. (6.) That plaintiff gave the de- 
fendant noiice of said loss as soon as he could find the agent of said 
company, and within six days after said loss. (7.) That more than 
forty-five days before the commencement of this action, plaintiff gave 
defendant proof of said loss on blanks furnished by defendant, as 
required in said policy. (8.) That said horse, said sorrel gelding, 
was of the value of $150; that defendant refused to pay the sum of 
$125, and has not paid the same, nor any part thereof. (9.) Plaintiff 
has performed all other conditions of said policy by him to be kept 
and performed, except as negatived by this stipulation. (10.) It is 
further stipulated that after defendant was served with summons, 
and before this cause was tried in justice court, defendant tendered 
the premium paid by plaintiff for insurance on said sorrel gelding, 
from the time said note was due to the expiration of said policy, to 
plainiiff, with interests and costs to that date thereon, and is now 
ready to pay the same, and brings the same into court and makes 
said tender good. The above are stipulated to be the facts of the 
cause so far as competent or material.” (Signed, etc.) 

It is not necessary to set out copies of exhibits attached to the 
stipulation further than to say the note referred to as exhibit B is a 
negotiable promissory note, with condition that in case of loss the 
note should become due and be deducted therefrom, and that in case 
of the non-payment of the note at maturity, “the company shall 
have the right to cancel the policy, but, at their option, may revive 
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it after full payment of principal, interest, and charges have been 
made.” 

The court found in favor of defendant in error, whereupon a motion 
for a new trial was made upon the grounds that (1) “ the pleadings of 
the cause will not support a judgment; (2) that upon the issues 
joined defendant is entitled to a judgment for costs, and that plaint- 
iff's action be dismissed; (3) because judgment was rendered in 
favor of the plaintiff, whereas, upon the pleadings and facts, de- 
fendant was entitled to judgment upon the law and issues joined; 
(4) because the court admitted the stipulation of facts to be consid- 
ered in evidence, to which defendant at the time objected, and ex- 
cepted because the petition of plaintiff did not entitle him to adduce 
any evidence in the cause.” This motion being overruled and judg- 
ment entered, plaintiff in error seeks a review. 

There are two principal and decisive questions in this case, to wit: 
First, Whether or not the petition is sufficient to sustain the judg- 
ment; and, second, if so, whether the defendant in error could right- 
fully recover uncer the stipulated facts. The petition alleges, in sub- 
stance, that defendant is an incorporated insurance company; that on 
the fifth of June, 1883, in consideration of the covenants performed 
by the plaintiff, it issued and delivered to him the insurance policy, a 
copy of which is attached to the petition; that the gelding horse in- 
sured in said policy for $125 died on the fourteenth day of March, 
1884, and that said death was not caused by the fault, neglect, or 
procurement of the plaintiffin the action, and that of all of which de- 
fendant, plaintiff in error, had due notice; that on the twenty-eighth 
of March, 1884, proof of loss was served on the company, and that 
the horse was worth $150, and that plaintiff has kept all the condi- 
tions of the policy which he was required to keep and perform ; 
that defendant company has not paid, and will not, pay, the said 
sum of $125, nor any part of it, to his damage in that sum. The 
answer admits the incorporation of the company and the issuance of 
the policy as alleged, and denies all other allegations. The objec- 
tions to the petition will be noticed in the order presented by the 
brief of plaintiff in error, the first of which that there is no alle- 
gation that at the time of the issuance of the policy the defend- 
ant in error was the owner of the horse insured, or had any in- 
terest in him. The policy is attached to the petition, and its recit- 
als are made a part of it. In this policy it is said that the com- 
pany does insure William Sheidle against loss, by accident, etc., to 
the property described. This showed the interest of defendant in 
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error : Insurance Co. vs. Slaughter, 20 Ind., 526. The mere fact of 
the contract of insurance being effected should, we think, be enough 
prima facie to prove the ownership of the property. If the con- 
tract was procured by fraud, and such ownership did exist, or if the 
insurance was simply a wager policy, it was proper matter of de- 
fense; and if relied upon, should be pleaded as a defense. The 
same may be said of the second objection, that it is not alleged that 
defendant in error was the owner of the horse at the time of his 
death. 

The third objection is that it is not alleged that any consideration 
was given for the issuance of the policy. We think it is substan- 
tially so alleged. It is alleged that the policy was issued in consid- 
eration of the covenants performed by the plaintiff, and the policy 
itself, which is embodied in the petition, shows upon its face and 
acknowledges the payment of the premium. The fourth and fifth 
objections are that there is no averment that payment has been de- 
manded, or that any sum is or has been due plaintiff on the policy. 
As to the demand, it would seem clear that the proof of loss “on 
blanks furnished by defendant’s agent,” with the allegation that 
plaintiff in error “would not pay said sum of $125, nor any part 
thereof,” is a sufficient allegation of demand, if such allegation were 
necossary. While it is true that the petition was not drawn with 
that degree of care usually deemed necessary by a careful and skill- 
ful pleader, yet we think it fully appears from the petition that the 
amount claimed is due. The contract is set out at length; the alle- 
gation of compliance with its terms on the part of defendant in 
error, the failure of plaintiff in error to pay, and the damage result- 
ing, is stated. The objection being made for the first time after 
judgment, the petition will be upheld if by any reasonable construc- 
tion it is found sufficient. Other objections of a general nature are 
made to the petition, but upon an examination of all the allegations 
it is deemed sufficient. 

The rext question presented is as to the right of defendant in er- 
ror to recover upon the facts as agreed to in the stipulation; the 
note given for the premium not having been paid until after the 
death of the insured property. By reference to the note, a copy of 
which is attached to the stipulation, it may be seen that the non- 
payment of the amount for which it was given does not terminate 
the policy; the provision being as follows: “If this note be not paid 
at maturity, the company shall have the right to cancel the policy, 
but at their option may revive it after full payment of principal, in- 
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terest, and charges has been made.” By this provision it is apparent 
that the vitahty of the policy did not necessarily depend upcn the 
payment of the note. Plaintiff in error had the right, if it so 
elected, to terminate the contract of insurance, but in order to do 
80 an affirmative act upon its part was necessary. So long as it in- 
sisted upon the payment of the note, and declined to cancel the pol- 
icy, 8) long its obligations continued. Had suit been brought upon 
the note, its collection could not have been successfully resisted. 
The policy continued in force until canceled The right to cancel 
was waived: Schoneman vs. Insurance Co., 16 Neb., 404; s. c., 20 
N. W. Rep., 284, and cases there cited; also, Heaton vs. Insurance 
Co., 7 R. I., 502; Goit vs. Insurance Co., 25 Barb., 189. 

It is insisted that the payment of the note to the attorney in 
whose hands the note was placed for collection, without making 
known to him the fact of the death of the property, was an act of 
bad faith, and that the tender of the money back, after suit brought, 
should relieve the company from any liability. To this it may be 
answered, the note matured on the twenty-seventh day of July, 
1883, and plaintiff might have terminated its liability had it seen 
proper to do so. The note was paid on the fifteenth day of March, 
1884. Notice and proof of loss was given and made more than 
forty-five days before the commencement of this action. Yet plaint- 
iff in error held the money until after the commencement of the 
action; thus treating the contract of insurance as binding until the 
service of summons. It may be, and is perhaps true, that the loss 
hastened the payment of the note. Yet the payment, not being es- 
sential to the life of the policy, its payment or non-payment could 
not change the rights of the parties. 


The judgment of the district court is affirmed. 





1886. ] London Ass’e Corporation vs. Drennen et al.. 209 


SUPREME COURT OF THE UNITED STATES. 


OcrosErR Term, 1885. 


In Error to the Circuit Court of the United States for the District 
of Minnesota. 


LONDON ASSURANCE CORPORATION, Plaintif?  \ 
in Error, 


VS. 


EUGENE J. A. DRENNEN, FREDERICK W. STARR, 
anp EDWARD D. EVERETT, partners as DREN- 
NEN, STARR & EVERETT.* 


A firm had agreed upon compliance with certain conditions that another 
party should be received into their business and a new company should be 
formed, but that no change should take place in the name or character of 
the firm ‘‘ until said corporation shall be formed.” 

Hild, That a mere compliance with the preliminary conditions by putting in 
money which was mingled with the capital stock and subject to all its 
contingencies, even though the party so complying shared in the profits, 
where the corporation had not been formed, and no actual transfer of title 
to the property insured had taken place, was not a change of title or pos- 
session within the policy. 


Hartan, J. 
This case has been once before in this court. Drennen vs. 
London Assurance Co., 113 U.S., 51. It is an action upon two 
policies of fire insurance, executed March 10, 1883, and covering 
certain goods, wares, and merchandise belonging to the firm of 
Drennen, Starr & Everett. Each policy contains the following pro- 


* Decision rendered, January 18, 1886. 
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visions: “If the property be sold or transferred, or any change 
takes place in title or possession (except by succession by reason 
of the death of the insured), whether by legal process or judicial 
decree, or voluntary transfer or conveyance, * * * then, and in 
every such case, this policy shall be void.” “If the interest of the 
assured in the property be any other than the entire, unconditional, 
and sole ownership of the property for the use and benefit of the 
assured, * * it must be so represented to the corporation and so 
expressed in the written part of this policy, otherwise the policy 
shall be void. When property has been sold or delivered, or other- 
wise disposed of, so that all interest or liability on the part of the 
assured herein named has ceased, this insurance on such property 
shall immediately terminate.” 

The insurer contends that after the execution of the policies, and 
before the loss of July 29, 1883, there was, by the voluntary act of 
the insured, a sale or transfer of the property, or such a change in 
title or possession as rendered the policies, by their terms, void. 
This defense rests entirely upon the claim that, prior to the loss, one 
Arndt was admitted as a partner in the firm of Drennen, Starr & 
Everett. The plaintiffs deny that he ever became a partner with 
them, or ever acquired any interest in the property insured. Upon 
the record_as it was at the former hearing, that question depended 
mainly upon the construction of the written agreement of May 24, 
1883, which is given in full in 113 U.S., 52, whereby the insured 
agreed to receive Arndt “into their business,” upon certain terms 
and conditions, among which are the following: That the company 
should be incorporated; that Arndt should pay into the firm for its 
use, on or before June 14, 1883, the sum of $5,000, and a like sum 
on or before January 1, 1885, the latter amount, until paid, to be 
evidenced by his promissory note, dated January 1, 1883, and each 
payment to bear interest at eight per cent from the date last named; 
that the business “to be carried on by the new company to be 
formed ”—the name of which was to be thereafter determined— 
should be of the same nature as that then conducted by Drennen, 
Starr & Everett; and that “no change in the name or character” of 
that firm “shall be made until said corporation shall be formed.” 
Arndt paid to the firm, on the 18th of June, 1883, the sum of $5,000, 
and executed on the 3d of July of the same year the required note 
for a like amount, the money and note being entered to his indi- 
vidual credit on the books of Drennen, Starr & Everett. Upon this 
state of facts this court, reversing the judgment rendered: for the 
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insurer, said: “The instruction by the court below proceeded upon 
the ground that the payment by Arndt in cash and notes of the 
amount which he agreed to pay, and their receipt and entry upon 
the books of the firm to his credit, gave him an interest as partner 
in the business; whereas such facts only established the performance 
of some, not of all, the conditions prescribed; for, by the agree= 
ment, the formation of the proposed corporation was expressly 
made a condition, with the others named, to Arndt’s becoming 
interested in the business. In our judgment, looking at the whole 
agreement, the parties did not contemplate a partnership, and none 
was ever established between them. The agreement looked only 
to a corporation, the payment and other things specified being in 
preparation for its ultimate formation, which was an adequate, as it 
was the actual, consideration; consequently there was, prior to the 
loss, and under the most liberal interpretation of the policies, no 
change in the title or possession of the property, nor any transfer 
thereof, that avoided the policies.” 

At the last trial there was evidence to the effect that Arndt, after 
paying the $5,000 in cash, and executing his note for the same 
amount, became entitled, by agreement with the insured, to partici- 
pate in the profits of their business from January 1, 1883—he pay- 
ing interest on these amounts from that date. And there was some 
slight proof that Drennen upon one occasion spoke of Arndt as a 
member of his firm. 

On behalf of the insured it is contended that, even if Arndt had 
become a partner in their firm, the policy would cover their interest 
in the property. This results, it is claimed, from that clause in the 
policy providing for the termination of the insurance if the property 
be sold or delivered or otherwise disposed of, “so that all interest or 
liability on the part of the insured herein named has ceased.” We 
deem it unnecessary to consider this question, because the case can 
be satisfactorily determined upon other grounds. In view of all the 
evidence, the court, when delivering its charge, might well have as- 
sumed that there was no purpose on the part of the insured, or of 
Arndt, that the latter should have such an interest in the property. 
as would belong to a partner. The court, therefore, rightfully re- 
fused to instruct the jury that upon the undisputed evidence Arndt 
became a partner in the firm of Drennen, Starr & Everett. Such 
an instruction could not have been given without disregarding the 
interpretation which this court at the former hearing gave to the 
written agreement of May 24, 1883; for, it was then said that the 
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parties, by that agreement, appeared, ex industria, to have ex- 
cluded the possibility of Arndt’s acquiring an interest in or any con- 
trol of the insured property in advance of the formation of an 
incorporated company. That interpretation was not affected by the 
fact that Arndt paid $5,000 in cash and gave his note for a like 
amount; for, as heretofore said, those acts were simply in execution 
of the agreement and in preparation for the ultimate formation of 
the proposed corporation, and were not, as the court below properly 
decided, evidence of a partnership. The payment of the money and 
the execution of the note was plainly required by the agrcement, 
and the purpose of both acts is to be ascertained from its provisions. 

The main ground upon which the defendant, at the last trial, 
claimed exemption from liability on the policies, is indicated in two 
of its requests for instructions to the jury: 1. That “if it was not 
the understanding that Arndt became a lender of money, and if it 
was the understanding between the parties that the amount of his 
investment was to be risked in their business and become part of the 
capital stock, and he was to have a share of the net profits, he is not 
a mere lender, but a partner;” 2. That “ when a person contributes a 
portion of the common capital stock, which is mingled with the con- 
tributions of other parties, and the whole is managed for the joint 
interests of those who contribute, the contributors, each having a 
share of the net profits of the business, they become thereby, partners 
as between themselves in the capital stock or property of the con- 
cern.” 

We are of opinion that the court did not err in declining to so in- 
struct the jury. The question is not whether Arndt, by reason of 
his participation in the profits of the business of Drennen, Starr & 
Everett, could have been charged at the suit of creditors as a part- 
ner in that firm. The inquiry is, whether the insured, after the exe- 
cution of the policies, and before the loss, sold or transferred the 
property covered by the policies, or whether there occurred, during 
that period, any change in title or possession. If there had been a 
sale or transfer of the entire property to one who had no interest in 
it nor any right to control it at the time the contract of insurance 
‘was made, there would undoubtedly have been such a change in the 
title as to render the policies void. And, for the purposes of the 
present case, it may be conceded that such would have been the 
result had Arndt become a partner in the firm of Drennen, Starr’ & 
Everett. But the sale or transfer to which the policies refer was 
one thet would pass an interest in the property itself. Mere partici- 
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pation in profits would give no such interest contrary to the real in- 
tention of the parties. Persons cannot be made to assume the 
relation of partners, as between themselves, when their purpose is 
that no partnership shall exist. There is no reason why they may 
not enter into an agreement whereby one of them shall participate in 
the profits arising from the management of particular property with- 
out his becoming a partner with the others, or without his acquiring 
an interest in the property itself, so as to effect a change of title. 
As the charge to the jury was in accordance with these principles, 
and as the evidence conclusively showed that Arndt did not, prior to 
the loss, acquire an interest in, or any control of, the property in- 
sured, but was only entitled to participate in the profits arising from 
its management after a named date, there is no reason to disturb 
the judgment. It is, therefore, affirmed, 
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; COURT OF APPEALS OF NEW YORK. 


BERTRAND CLOVER, Jr., Respondent, 


vs. 


GREENWICH INS. CO., or New York, Appellant.* 


Where there was no legal evidence of the amount of damages except the ap- 
praisal, a charge to the jury that if the arbitrators exceeded their author- 
ity the plaintiff was entitled to whatever damages he had suffered, would 
be fatal except for the fact that it affirmatively appeared not to have in- 
fluenced the verdict. 


Where the policy provides that the loss shall be payable sixty days after no- 
tice and proofs are furnished, and also authorizes an extension of time un- 
til after certain proofs, certificates, etc. are furnished, the insurer is not 
entitled to an additional sixty days after furnishing the latter. 

Evidence of an award to a co-tenant from another company for damages to his 
interest is not admissible where it does not affect the liability of the com- 
pany defendant. 

A provision allowing the company to elect to rebuild within sixty days after 
the completion of proofs, refers to the proofs unconditionally required by 
the policy and not to subsequent eee proceedings; also provided for 
in order to ascertain the amount of loss. 

The fact that machinery damaged belonged to another party and the plaintiff 
could compel its removal by him from the building did not necessarily pre- 
clude the plaintiff from claiming for the expense of such removal as a pre- 
liminary necessity to repairing the damage where the policy indemnified 
for the expense of such repairs. 


Rvaer, C. J. 


There were two items of evidence only upon which the verdict of 
the jury with réspect to the amount of damages could have been 
based, viz : (1) The award of the appraisers assessing it at $1,225, 
and (2) the proofs of loss, in which it was stated $1,250. The court, 
in charging the jury, directed them to bring in a verdict for the 


Decision rendered, January, 1886, 
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amount appraised by the arbitrators, with interest from Septembe 
5th, 1882, in case they should find that the arbitrators had not ex- 
ceeded their authority in making the award. The jury found for 
that sum, and the inference is quite conclusive that their verdict was 
founded upon the award and not upon the proofs of loss. 

It is evident, therefore, that the defendant was not injured by the 
charge of the trial judge to the effect that if the jury found that the 
arbitrators exceeded their authority in making the appraisal of 
damages, the plaintiff was entitled to whatever damage he had suf- 
fered by the loss in question. There being no legal evidence of the 
amount of such damages aside from the appraisal, an exception to 
the charge would have been fatal to the judgment but for the fact 
that it affirmatively appears that it did not influence the verdict : 
Thorne vs. Turck, 94 N. Y., 90. 

The objection that the action was prematurely brought is not sus- 
tainable. The policy provides that the loss shall be payable sixty 
days after due notice thereof, and proofs of the same are received 
by the insurers. This clause evidently refers to the proofs of loss 
required by the policy to be made by the insured within thirty days 
after the fire and not to any performance of the plaintiff which might 
or might not be thereafter required of him under the policy by the 
insurers. The clause of the policy providing that the one-year lim- 
itation shall run against the assured, notwithstanding the pendency 
of proceedings to appraise damages, might otherwise enable the in- 
surers by inaction and delay to retard, if not defeat, any recovery on 
the policy. The provision authorizing an extension of the time of 
payment of a loss until after certain proofs, declarations, and certif- 
icates are produced, seems to exclude the hypothesis that the de- 
fendants were also to have sixty additional days after such proofs 
had been made. 

This provision contemplates a postponement of the right to bring 
an action only until such proofs are made, and rebuts the inference 
that any longer delay was intended. 

The action was not commenced until September 9th, 1882, nearly 
four months after proofs of loss were served, and several days after 
the completion of the award of the appraisers, and was not, as we 
think, prematurely brought. 

Neither did the court commit any error in excluding the defend- 
ant’s offer to show that the plaintiff's co-tenant had received an 
award from other insurance companies for his individual interest in 
the property damaged, including the expense of removing the ma-. 
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chinery preparatory to the work of repairing the real property in- 
jured. That fact did not affect the liability of the defendant upon 
its policy to the plaintiff, and he was entitled to recover whatever was 
necessary for him to pay in the restoration of the interest insured to 
its original condition. The sole question in this case in respect to 
the item objected to, is whether the plaintiff might be subjected to 
the expense of making the removal referred to. This question was 
not affected by a proceeding between strangers to this action in 
which the plaintiff took no part and had no interest, but was to be 
determined by the provisions of his policy. 

As a defense to the action, defendant offered to prove that on the 
9th of September, 1882, it served upon the plaintiff a written offer 
electing to rebuild or repair the property damaged by the fire in 
question. It then appeared in proof that on the 6th day of Septem- 
ber, the defendant had refused to pay the award in question, und 
that nearly four menths had elapsed since the service of the proofs 
of loss. The evidence was objected to and excluded by the court, 
to which ruling the defendant excepted. This evidence was claimed 
to be admissible under the clause in the policy providing that it 
should he optional with the company to repair or rebuild the prop- 
erty damaged within a reasonable time, giving notice of their inten- 
tion so to do within sixty days after the completion of the proofs 
herein required. The proofs therein referred to are evidently the 
proofs of loss unconditionally required to be made by the assured 
according to the terms of the policy, and do not refer to the subse- 
quent optional proceedings provided for by the policy for ascertain- 
ing the amount of a loss which may or may not be required to be 
taken in any given case. It would be an unreasonable construction 
of this contract to extend the exemption of the defendant from suit, 
and give them a right to defeat an action already brought to a pe- 
riod which they had the power to prolong indefinitely, even to the 
running of the limitation provided by the policies in favor of the in- 
surers. The words “proofs” and “ proofs of loss” are used indis- 
criminately in several places in the policy, and wherever used 
obviously refer to the particular statement of the loss required by 
the policy to be signed and sworn to by the assured within thirty 
days after the fire. Any other construction would involve the mani- 
fest absurdity of giving the assured a vested cause of action for his 
loss, and the defendant an indefinite right to defeat it by electing to 
repair or rebuild the property damaged. We think this option 
terminated when a right of action accrued to the assured upon the 
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policy by the expiration of the sixty days period of limitation and 
sich other express limitations as are therein provided. 

Tbe only remaining exception of any importance is that taken to 
the refusal of the court to direct a verdict in the defendants favor 
upon the ground that the arbitrators exceeded their authority in 
making their award. The court charged the jury that the arbitra- 
tors had no authority to go outside of the subject-matter submitted 
to them, and if they did so their appraisal was not binding upon the 
parties. This direction was manifestly correct unless there was un- 
disputed evidence of an unlawful exercise of authority by the ap- 
praisers. We do not find such evidence in the case. The proof 
was in some respects obscure and conflicting, but we do not find 
any conclusive evidence that the arbitrators included in their award 
any item of damage not properly chargeable under the policy to the‘ 
defendant. The award was made for a gross sum, and nothing 
therein shows the items of which it was composed. This was at- 
tempted to be established by the testimony of the appraisers, and 
proof of admissions made by one of them. There was no item of 
damage questioned by the defendant which was indisputably in- 
cluded therein except that of the expense of removing machinery 
preparatory to making repairs. As we have already seen, such re- 
moval was a necess.ty in the work of restoring the premises to 
their original condition, and an allowance for its expense is clearly 
contemplated by the terms of the policy, providing that the cash 
value of the damaged property should not exceed the cost to the 
assured of replacing it. This provision seems to assume that the 
ascertainment of the cost of replacing is a legitimate method of de- 
termining the amount of the damage. The fact that such machin- 
ery. wholly belonged to some other person did not necessarily 
exempt the plaintiff from the necessity and cost of making such re- 
moval. Even if the plaintiff had the right to require such persons 
to effect its removal, he was under no legal duty to await their ac- 
tion in doing so, or to enforce such right against them for the bene- 
fit of the defendant. 

The existence of a contract between the plaintiff and other persons 
by which he could compel such persons to effect such removal did 
not diminish the liability of the defendant upon its policy. If the 
removal was a necessity of the repairs required to be made, and the 
policy indemnified the plaintiff for the expense of making such re- 
pairs, it would seem that the consideration of the amount of such 
expense was within the authority conferred upon the appraisers. 
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The point taken upon an attempted distinction between damages 
to flues and chimney is not justifled by the evidence. The wit- 
nesses use the words indifferently and sometimes alternately, and 
the evidence fails to show affirmatively that the appraisers awarded 
for any loss in respect thereto which was not incurred. 


The judgment should be affirmed. 
All concur, except Andrews and Miller, JJ., absent. 





Universal Fire Ins, Co, vs. Black. 


SUPREME COURT OF PENNSYLVANIA. 


UNIVERSAL FIRE INS. CO. 
vs. 


BLOCK.* 


Where the premium was paid by the insured to the broker who had applied 
through a regular agent for the policy, and the policy was sent by the 
agent countersigned by him as required to the broker, and by him deliy- 
ered to the insured, the company cannot allege the non-receipt of premium, 
and set up a provision in the policy that it should not be valid until the 
premium had been received at its office. The doctrine of estoppel applies. 


A company has no right to require a public officer such as a fire marshal, to 
certify to the correctness of proofs of loss, and such certificate is not essen- 
tial to recovery. 


James C. Sexiers, Esg., for Plaintiff in Error. 


Grorae P. Ricu, Esq , and Mayer Surzpercer, Esq., fur Defendant in 
Error. 


Gorpon, J. 


The material assignments of error in this case, with the exception 
of the third and fourth, may be disposed of in two general classes : 
1. That relating to the waiver of the condition of the policy which 
exempts the company from all liability until the actual payment of 
the premium, either at its office or to an agent authorized in writing 
to receive the same. 2. That which embraces the rulings of the 
court on the effect and character of the proofs of loss. 

We will first dispose of the third and fourth assignments, in which 
complaint is made of the learned judge of the lower court, that he 
refused to say to the jury there was no evidence that the premium 


— 


* Decision rendered, October 4, 1885. 





220 Report of Decisions. [Mareh, 


was paid prior to the alleged loss, so as to make the company 
liable therefor, and that they were instructed to inquire whether 
the defendant had not, by its course of dealing, justified the belief 
that Anderson was authorized to receive the premiums on its be- 
half, and if such were the case, the want of written evidence would 
not necessarily operate as a defense. We cannot agree that in 
either of these exceptions, the court below has been convicted of 
error. As to the first, the evidence is that Block paid the required 
premium to Heller, his broker, from whom he received the policy 
before that instrument came into his possession, and if we are to 
believe Anderson’s written receipts, he received this money on and 
before the 14th of January ; then from Anderson it passed to Hunt- 
zinger in the shape of a check, but, as that came to hand after the 
fire, he refused to receive it. The next question involves not only 
the fourth assignment but also the second, and may, therefore, be 
discussed together with them. We have seen Block paid the re- 
quired premium, and in due course received his policy. In look- 
ing at the face of that policy he would discover that it was issued 
in consideration of the premium which he had paid, and though he 
might have discovered the condition that it would not be effective 
until the amount of that premium was paid into the treasury of 
the company or to its agent, yet he might also observe this signifi- 
cant paragraph : “ But this policy shall not be valid until counter- 
signed by B. K. Huntzinger, Agent, at Harrisburg ;” seeing this he 
might well and logically conclude, (1) that Huntzinger was the duly 
accredited agent of the company ; and (2) the policy being coun- 
tersigned by him, nothing more was required to insure its validity. 
The regular sequence of thought must necessarily be as follows : 
The premium has been paid ; the policy has come to hand in due 
course ; the consideration appears on its face as though paid to the 
company ; it has been regularly executed, and the stamp of com- 
plete verity has been given to it by the counter signature of the 
company’s agent. In view of all this, after the company had thus 
compromised itself, it seems almost idle to discuss the powers of 
Huntzinger, or to inquire particularly concerning their limits ; nev- 
theless, we think the evidence warrants us in saying he did not act 
beyond the strict line of his authority. 

Anderson sent the risk to Huntzinger to place in any company he 
thought fit ; he, on his own motion, placed it in defendant com- 
pany, countersigned the policy and forwarded it to Anderson for the 
purpose of delivery. Anderson did deliver it, received the money 
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and sent it to Huntzinger. Who, then, in these particulars, was 
Anderson’s principal if not Huntzinger? Moreover, the company 
well knew that this risk was in New York, where it had no office, 
and that Huntzinger was necessarily doing this and similar business 
through an agent in that city, and, for that matter, through this 
very broker. There is no doubt at all but there would have been 
no difficulty whatever about the regularity of this whole transaction, 
had the money reached Huntzinger before the loss ; but, if in such 
case, the regularity of Anderson’s agency and Huntzinger’s method 
of doing business would have been recognized, we cannot see how, 
or on what principle consistent with honesty and fair dealing, they 
can now be repudiated. Again we repeat, the company knew that 
Huntzinger was placing its policies in New York. Moreover, it 
knew that he could not go there personally and take contracts of 
insurance, for he had no power so to do because the company had no 
such power ; such contracts must be made, if at all, in the State of 
Pennsylvania. How, then, could it be supposed that the agent was 
to transact such business except through the regular channels of 
trade, that is, by the employment of banks or brokers? Under such 
circumstances as these, we cannot say that the court did wrong in 
referring the evidence to the jury, and we think it was altogether 
sufficient to warrant the finding of that body. We may agree that 
the result would have been different had Heller, who was the im- 
mediate agent of the plaintiff, neglected to pay over the premium 
to Anderson or Huntzinger, for then the case would have had some 
resemblance to that of the Pottsville Mutual Fire Insurance Co. vs. 
Minnequa Springs Improvement Co., 4 Out., 137, for in that case 
the plaintiff's own agent would have been chargeable with neglect, 
which could not have been attributed to the company. Here, how- 
ever, there is no neglect on the part of any one. Everything was 
done in the regular and ordinary course of business, and the defense 
set up, must be regarded as utterly without merit. 

Nor can we see how the doctrine of estoppel can fail to apply in a 
controversy such as this. As we have seen, the countersigning of 
the policy by Huntzinger, in accordance with the company’s own 
direction expressed in writing on the face of that instrument, gave 
it the appearance of a valid paper, and thus Block was assured that 
every prerequisite had been complied with. By whose default, then, 
if any such man there was, did it pass through Anderson and Heller 
to the plaintiff? Intentionally, and in the regular course of busi- 
ness, the agent of the defendant issued that policy, and no attempt 
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was ever made, as in the case above cited, to countermand or revoke 
it. It was, then, the default of the company by which Block was 
misled, and we are at aloss to divine by what rule of law that 
default can be thrown over on the assured. It is a clear case of 
equitable estoppel, and the company must bear the consequences of 
its own neglect. 

The other point has nothing at all in it. ‘The proofs of loss were 
made out by a competent adjuster, and if they were not certified by 
the fire marshal of New York, it was because he had properly 
refused so to do. The company had no right to require a public 
officer to act in the adjustment of its risks, and the neglect of the 
assured to even ask a certificate from that officer would have been 
no default. Besides this, it was the duty of the company on the 
receipt of the proofs to return them, if they were objectionable, and 
point out the particular defects. This it refused to do, but replied 
generally, that they did not correspond with the printed instruc- 
tions, and refused to receive them. This was not sufficient. Insur- 
alice companies cannot expect thus to escape from the payment of 
an honest claim through techiicalities which do them no harm, and 
which they themselves can easily cure: Beaty vs. Insurance Co., 
16 P. F. S., 9; Insurance Co. vs. Flynn & Hamm, 2 Out., 627, 


Judgment is affirmed. 





1836. } Whipple vs. Supreme Lodge Knights of Honor. 


SUPERIOR COURT OF KENTUCKY. 


Appeal from Jefferson Court of Common Pleas. 


SUSIE WHIPPLE 
vs. 
SUPREME LODGE KNIGHTS OF HONOR.* 


A member of the order of Knights of Honor, who has been by his subordinate 
lodge suspended for immoral conduct, and for the non-payment of assess- 
ment, loses his good standing thereby; and if he dies while under such 
suspension, his beneficiary is not entitled to recover the benefit. 

A grand dictator having, upon an appeal by a suspended member, affirmed the 
order of suspension during the life of such member, cannot, after the death 
of the member recall his affirmance, or take any action to restore the dead 
member to good standing. 


The remedy of a suspended member, who feels aggrieved by an order of the 
grand dictator, aftirming the order of suspension is by an appeal to the 
supreme lodge as provided by the laws of the order. 


Suit brought to recover the sum of $2,000, claimed as a benefit upon the 
death of George Whipple, formerly a member of the Knights of Honor. 
Ropman & Brown, for Plaintiff. 

Brown & Datre and L. A. Gratz, for Defendant. 


Ricnarps, J. 

Upon George Whipple becoming a member of Mechanics Lodge 
No. 1404, Knights of Honor, the supreme lodge issued to him a cer- 
tificate, by which it promised to pay, after his death, to the bene- 
ficiaries therein named, the sum of two thousand dollars upon 
certain conditions, among which were that he should comply with 
the rules and regulations of the order, and be in good standing at 
the time of his death. 

He having departed this life in December, 1882, the appellants, 
as beneficiaries under said certificate or policy of insurance, insti- 
tuted this action to recover said sum. The right to recover was 


—- 


* Opinion filed, October 28, 1885, 
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resisted upon the ground that at the time of Whipple’s death, he 
stood suspended upon the charge of immcral conduct and for the 
non-payment of assessments. é 

The appellants admit the non-payment of the assessments, but 
claim the lodge had no right to collect them by reason of the pro- 
ceedings under the charge of immorai conduct. 

This charge, which rested upon Whipple’s conduct while intoxi- 
cated in a public place, was tried by the lodge on October 30, 1882, 
and sustained; and by the decision he was suspended for the space 
of three months. On November 6th he appealed, as authorized by 
the rules and regulations of the order, to the grand dictator, whose 
office was at Danville, Kentucky. 

On December 4, a written decision from the grand dictator, dated 
November 20, affirming the action of the lodge, was received and 
noted upon its minutes. 

From this decision, Whipple was ertitled to appeal to the 
supreme lodge at any time within thirty days; but he died before 
his right to prosecute the appeal had expired, without taking any 
steps to that end. 

A rumor having reached the lodge to the effect that the grand 
dictator had, prior to November 20, sent a decision in writing to J. 
T. Funk, the reporter of the lodge, reversing the order of suspension, 
and that Funk had withheld it from the lodge, and by improper rep- 
resentations to the grand dictator had induced him to render the 
second decision affirming the suspension, charges were regularly 
formulated and preferred against Funk, based upon these state- 
ments. 

The affidavit of the grand dictator, giving his version of what 
transpired on the appeal, was filed with the charges. 

On March, 12, 1883, a trial was had and the case dismissed. 

On March 19, the grand dictator came in person to the lodge, and 
upon his request, he was allowed to withdraw his decision against 
Whipple and file one reversing the action of the lodge. 

It is now contended by the appellants that the grand dictator did 
in fact first send a decision in Whipple’s favor to the lodge, which 
Funk suppressed, and afterwards induced him to render the de- 
cision affirming the action of the lodge. But their allegations to 
that effect in their pleadings were specifically denied by the de- 
fendant. 

In support of its position, the defendant introduced Funk as a wit- 
ness, who testified that he had received no decision except that re- 
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ported to the lodge. He admitted having received a communication 
from the grand dictator prior to that, but said he returned it, as it 
referred to the matters of some other lodge. The plaintiffs did not 
introduce the grand dictator upon the matter in issue. His affidavit, 
filed with the charges against Funk, cannot be considered upon this 
trial as evidence of the facts therein stated. 

It was competent as part of the proceedings against Funk in the 
lodge; but that proceeding as an entirety resulted in Funk's ac- 
quittal of the charge of withholding the grand dictator's first de- 
cision. 

But even if that affidavit was read here for all purposes, it could 
do no more than produce a contradiction in the testimony, and this 
being an action at law, the court’s finding upon this question of fact 
could not be disturbed unless flagrantly against the evidence. 
It is true the court does not say in so many words that it finds the 
decision was rendered in Whipple’s favor prior to his death; but the 
appellants will not be heard to say it is not embraced in the finding 
“that he was, at the time of his death, not a member of said lodge 
in good standing, but had been and was at that tame suspended;” 
for they so treated it in the lower court, and did not request a more 
definite finding. It having been thus established beyond our power 
to alter it, that the grand dictator did not first decide Whipple’s 
appeal in his favor, there remains nothing to justify the action of the 
lodge, taken three months after his death, by which the grand dic- 
tator was permitted to withdraw the decision affirming the order of 
suspension. It being assumed that the decision against Whipple, 
which was reported to the lodge, December 4, 1882, was fairly 
obtained, and the first rendered, there is nothing in the rules and 
regulations of the order, or in the law applicable thereto, that would 
authorize the grand dictator to withdraw it after it became the prop- 
erty of the lodge. If that decision did the member an injustice, his 
remedy was an appeal to the supreme lodge. Neither the subordi- 
nate lodge nor the grand dictator, nor the two acting together, can 
three months after a member has died suspended, impose a liability 
upon the supreme lodge by setting aside the order of suspension 
made prior to his death. 


Let the judgment be affirmed. 
Ward, J., and Bowden, J., concurred. 


Note: This judgment is final, no appeal being allowed from the superior 
court, where the judgment of the lower court is affirmed witheut dissent. 
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SUPREME COURT OF PENNSYLVANIA. 


Error to the Court of Common Pleas No. 2 of Philadelphia County. 


SUPPLEE 
Us. 


KNIGHTS OF BIRMINGHAM OF PENNSYLVANIA.* 


A society chartered for the purpose of benefiting and aiding the widows and 
orphans of deceased members, on the death of the member, paid the money 
to the woman who was living with him. Aferwards, his wife, who was 
separated from him for some years, claimed the money. Held, that as 
the company had never been notified of her claim, and had in good faith 
paid it to the person who they presumed was the wife of the deceased, she 
could not recover. 


Wim Henry Pract, Esq., for Plaintiff in Error. 
B. F. Fisuer, Esq., for Defendant in Error. 


Tronkey, J. 

The second section of the charter of the defendant is as follows : 
“The purpose of this corporation shall be the maintenance of a 
society for the purpose of benefiting and aiding the widows and 
orphans of deceased members.” This object is repeated in the first 
article of the constitution. Article 19 of the constitution provides 
that the fund “shall be paid to such person or persons as the deceased 
may have designated to receive the same, as appears on the books of 
the lodge of which he is a member,” and in absence of such desig- 
nation then to his widow; if no widow survives, then to his child or 
children. 


* Decision rendered, April 20, 1885.—From Legal Intelligencer. 
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On February 1, 1882, John R. Supplee became a member of the 
corporation defendant, and was connected with Subordinate Lodge 
No. 8. At the time he executed a writing directing the payment 
allowed to him under the constitution and by-laws to be made to 
Fanny Supplee, his wife, and upon such payment the grand lodge 
to be released from any liability. This designation appeared on the 
books of the lodge. 

The plaintiff testified that she and Supplee were married in 1858 ; 
that they separated in 1876 ; that for two years before his death he 
lived with Fanny Supplee ; the witness understood he lived with 
said Fanny as his wife ; and that a daughter of the plaintiff lived 
with Supplee and Fanny. There was nothing in the circumstances 
to indicate to the defendant that Supplee falsely represented said 
Fanny to be his wife in the designation entered on the book. 

Supvlee died, April 26, 1882, and notice of his death,with the re- 
quisite evidence, was given to the secretary of the subordinate lodge, 
and by him forwarded to the grand secretary, as provided by article 
22 of the constitution. The verdict settles that the money was paid 
by the defendant to Fanny Supplee. 

Neither written nor oral notice was given by the plaintiff to the 
proper officer of the defendant or of the subordinate lodge that she 
was the widow. If she told the fact to a member who was not an 
officer, that was not notice. She called at the house of Speel, secre- 
tary of the subordinate lodge, and told Speel’s wife that she was the 
widow of Supplee, and Mrs. Speel so informed her husband. He 
did not inform the defendant that he had heard of the plaintiff’s 
claim. Surely, her talk with Mrs. Speel and Dr. Marter was not 
notice to the defendant of her claim to the money as widow. The 
unconiradicted evidence shows that the defendant innocently paid 
the money to the person whom the deceased in his lifetime desig- 
nated and represented to be his wife. Had the rejected offers of 
testimony been received the case would be no different ; they were 
rightly refused. 

Judgment affimed. 


Dissenting opizion by Mercor, C. J. 

I feel constrained to dissent from this judgment. 

The sole object of the corporation, distinctly stated in its charter, 
is for the purpose of benefiting and aiding the widows and orphans of 
deceased members. This judgment withholds the aid from the un- 
questioned widow of the deceased, and gives it to one who was his 
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mistress. I deny the power of the corporation, by any device 
between it and the husband, to work this perversion of the fund. 
The allegation that the corporation did not have notice of the claim 
of the widow before it paid the money, is a flimsy excuse for its 
action. It had substantially all the notice the case would permit. It 
is a secret society. The widow could not appear before it when in 
session and present her claim. She caused notice to be given to the 
secretary of the subordinate lodge of which her husband had been a 
member, and the evidence of Marter shows that, at the next meeting 
of the subordinate lodge, he informed Henry Bell, now deceased, of 
the notice and claim of the widow. Bell was then the representative 
of this lodge in the grand lodge, and one of the directors of the lat- 
ter. The court rejected evidence to prove that the sir chief of 
Lodge No. 8 knew the plaintiff was the lawful wife of the decedent 
before the money was paid. 

It is difficult to see how notice any more substantial could be 
given than this widow gave. It seems to me that the charter is vio- 
lated, and the evidence of notice and claim by the lawful widow, is 
disregarded by this judgment, for the benefit of one living with the 
decedent as his mistress. 





National Benefit Ass’n vs. Jackson. 


SUPREME COURT OF ILLINOIS. 


Appeal from the Appellate Court, 3d District. 


NATIONAL BENEFIT ASSOCIATION 
Us. 
LOUISA JACKSON. 


Orders on a railroad company were accepted in lieu of cash for the premium. 
One of the orders was paid, but the other, through a mistake of the rail- 
road representative, was not honored. 


Held, That a binding receipt acknowledging the premium evidenced that the 
orders were accepted as cash, and the failure to collect one of them did not 
defeat the policy, where the company neglected to notify the insured of 
its dishonor. 

Craia, J. 
This was an action brought in the name of Louisa Jackson, admin- 
istratrix of the estate of Josiah Jackson, deceased, against the 

National Benefit Association, on a policy of insurance issued by the 

association, under which Jackson was insured against injuries from 

accidents. Before the trial of the cause the court allowed plaintiff 
to amend her declaration by striking out the word “ administratrix.” 

After the amendment, the defendant entered a motion to strike from 

the files the declaration, because of a variance between it and the 

summons. At the same time the plaintiff asked leave to amend the 
writ and all other papers in the case, in order that they might cor- 
respond. This motion the court allowed, and overruled defendant’s 
motion. The amendments allowed by the court were fully author- 

ized by Sec. 24 of the act in relation to practice. Rev. Laws 1874, 

page 778. 

It is claimed that the admission fee $8.00, and two assess- 
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ments of $1.60 each, were not paid, and in consequence of non- 
payment the policy became void. The application which was 
signed by Jackson, contained the agreement that he should pay on 
becoming a member of the association, admission fee $8.00, and 
two assessments of $1.60 each, total $11.20. The certificate or policy 
issued to Juckson contained, among other things, the following: 
“The National: Benefit Association in consideration of representa- 
tions, agreements, and warranties, and of the admission fee of 
$8.00, and $3.20, being for two advance assessments paid, the 
receipt whereof is hereby acknowledged, and the agreement to pay 
$4.00 annual dues before 12 o’clock on the first day of January of 
each year, and the further sum of $1.60 for each benefit assessment, 
in manner required by the board, does issue this certificate to 
Josiah Jackson. The sum to be paid is not to exceed $1,000, and to 
be paid to Mrs. L. 8S. Jackson, or his legal representatives, within 
ninety days after satisfactory proofs that said member has sustained, 
during the continuance of membership, bodily injuries, effected 
through external, violent, and accidental meuns. The member agrees 
to pay the dues above-specified, all payments to be nade at the 
home office of said association. No delivery ofthis certificate shall 
be of any validity whatever, unless the holder of the same shall have 
previously paid the first payment, as specified in his application, or 
shall pay or secure the payment thereof at the time of such delivery. 
The holder agrees and accepts the same upon express condition that 
if either dues or assessments are not paid to the association within 
the time limited, then this certificate shall become null and void and 
of no effect.” 

The sum of $11.20 required to be paid to make the policy valid 
between the parties, was not paid in money at the time the policy 
was issued and delivered. But Jackson, who was then an employe 
of the Indiana, Bloomington & Western Railroad Company, gave to 
the association, in payment of the amount, two orders on the pay- 
master of the railroad company, one for six dollars, and the other 
for five dollars and twenty cents. The first was payable out of his 
March time, and was duly paid when due. The second was dated 
March 21, 1882, and read as follows:— 

“To J. F. Allen, Paymaster I., B. & W. Ry. Co. 
Please pay the National Benefit Association * * * five dollars and twenty 
cents out of my wages for the month of April, 1882. JOSIAH JACKSON.” 

This order was presented to the paymaster, but was subsequently 
returned by him with the statement Jackson had “no time,” which 
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was a mistake of the paymaster. Under these facts it is insisted 
that the association was not liable on the certificate of membership 
or policy which had been delivered to the insured. 

We have given this matter a careful consideration, and we are not 
able to concur in the view of appellant’s counsel. The association 
had the right, if it saw proper, to waive a cash payment, and accept 
in lieu of cash the orders on the railroad company, and if these 
orders were taken as cash, then, although the association failed to 
collect one of them, that fact cannot be held to defeat the policy. 
In the application which was prepared by the company and exe- 
cuted by Jackson will be found the following statement: “If the 
number of a binding receipt is inserted, it becomes conclusive evi- 
dence that the above amount has been paid.” The above amount 
named is the $11.20. The “binding receipt,” which acknowledged the 
payment of $11.20 was executed by the association, “ No. 5,364,” was 
inserted therein, and delivered to Jackson. This receipt never 
would have been given unless the association treated and accepted 
the orders as cash. Indeed, all the facts bearing upon the question 
point to the fact that the orders were accepted as cash, and the 
association having accepted them as cash, it must be bound by that 
act. At all events, the association having accepted the orders as 
cash, when one of the orders was returned to it by the railroad com- 
pany not paid, good faith required that Jackson should be notified 
of the non-payment of the order, and the association could not, on 
any principle of fair dealing, claim a forfeiture of the policy for non- 
payment without giving Jackson notice, which was never done. 
There is no similarity between this case and a case where a promis- 
sory note has been given for a premium due at a future day, and 
the policy provides that it may be forfeited for the non-payment of 
the note when due; and the authorities cited which sustain a for- 
feiture in such a case have no application to the facts of this case. 

It is also insisted that Jackson’s death was occasioned by volun- 
tary exposure to unnecessary danger, and hence the company is not 
liable. From the evidence it is plain that Jackson was killed while 
in the discharge of his regular duty as yard switchman or yard 
brakeman, while handling broken cars, and his death arose, not 
from voluntary exposure, but from an accident for which the con- 
tracting parties intended the association should be liable. 


Judgment affirmed. 
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ST. LOUIS COURT OF APPEALS. 


MAGGIE AGNEW, Responden/. 
vs. 


GRAND LODGE A. O. U. W., or Missourr, Appellant.* 


Where the constitution of a bénefit society provides that the assessments for 
death benefits are to be made by the subordinate lodges, an assessment 
alleged to have been made by such a lodge upon its members at a time 
when it conclusively appears the lodge held no meetings, is not a valid 
assessment, and a suspension for failure to pay such supposed assessment 
is not a valid suspension. 


Lewis, J. 


The plaintiff is the widow of Samuel H. Agnew, deceased, who 
was a member of Lee Lodge, No. 61, located at Edina, Missouri, of 
the defendant order, a benevolent corporation. She obtained judg- 
ment in this case for $2,000, with interest, for the death benefit ap- 
purtenant to membership, under the constitution of the order. 
The defense was set up, that the obligation to pay the benefit was 
expressly conditioned upon the proviso, that “said member shall 
have complied in all particulars with the laws, regulations, and re- 
quirements of the order ;” and that the deceased member in this case 
failed so to comply with said laws, regulations, and requirements, in 
this : that on January 1st, 1883, an assessment of one dollar, for the 
beneficiary fund, was made upon each member of the order, payable 
on or before the 28th day of said month, in accordance with the con- 





*Decision rendered, March 7, 1885, and the amount being within the statutory sum, no appeal 
is allowed, 





1886. | Agnew vs. Grand Lodge A. O. U. W. 233 


stitution and by-laws, of which due notice was given to Agnew, but 
he failed and refused to pay the same, and was thereupon, on Janu- 
ary 29th, 1883, duly suspended from all the privileges of member- 
ship, including the right of participation in the death benefits. 
This defense, if sustained by the proofs, should be sufficient to de- 
feat plaintiff's claim. Agnew died on March 16th, 1883. 

The constitution of the order, after providing for notices of deaths, 
as they may occur, to be given to the grand recorder, and by him 
transmitted to all the subordinate lodges within his jurisdiction, 
proceeds thus :— 

* Assessments. Each subordinate lodge shall then make an assess- 
ment of one dollar upon each member holding a certificate, or hav- 
ing received the M. W. degree, provided such member has. received 
his certificate of M. W. degree prior to the date of the death on 
which the assessment is made. Written or printed notices of assess- 
ments shall be made and sent by the financier, not later than the 8th 
day of the month in which the notice was issued by the grand 
recorder.” 

No competent testimony was offered to show that an assessment 
was ever made, as alleged, in conformity with this constitutional 
regulation. On the contrary, it was affirmatively shown from the 
records of the subordinate lodge, of which the deceased was a 
member, that no meeting of that lodge was held from July 7th, 
1882, up to March 13th, 1883, so that there was no possibility of a 
lawful assessment in the month of January. No assessment for any 
other month was averred in the answer. There was an attempt to 
show from memoranda in the books of the grand recorder that Ag- 
new had failed to pay an assessment, and was therefore suspended. 
But this was wholly incompetent for any such purpose. The con- 
stitution confers no power on the grand recorder to assess a mem- 
ber, or to suspend him. His functions in that connection end with 
his notice sent to each subordinate lodge, wherein the assessments 
must be officially made against its own members. It does not ap- 
pear that he is the proper officer to make an authentic record of the 
proceedings of the subordinate lodge. There appeared also a notice 
issued by the grand recorder to the subordinate lodges, dated Janu- 
ary 1, 1883, to the effect that the members must pay “this assess- 
ment” on or before the 28th of the said month, to the financiers of 
their respective lodges. But on the same paper appears a receipt 
signed by the financier of Lee Lodge, No. 61, without date, showing 
that Samuel H. Agnew has paid the assessment. Aside from this, 





234 Report of Decisions, [ March, 


however, the notice, for reasons already stated, would furnish no 
proper evidence that an assessment had been made in conformity 
with the constitution, 

The total failure of proof on 4 point so essential to the affirmative 
defense relied on renders it unnecessary to examine other questions 
discussed by counsel. Upon the issue as submitted, no judgment 
was possible, otherwise than for the plaintiff, All the judges con- 
curring, the judgment is affirmed, 
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UNITED STATES CIRCUIT COURT, 


SOUTHERN DISTRICT OF NEW YORK. 


JETNA NATIONAL BANK er at. ) 


Us. ) 


MANHATTAN LIFE INS. CO. er adil 


A bill in equity may be maintained by creditors of a deceased debtor to set 
aside a fraudulent assignment of a life insurance policy originally payable 
to the debtor, his executors, administrators, and assigns, but fraudulently 
assigned by him to his wife while he was insolvent, and without valuable 
consideration, notwithstanding such creditors have not obtained judg- 
ments at law against the debtor in his lifetime, or against his representa- 
tives after his decease; it appearing that the complainants had, prior to 
the death of the debtor, obtained a decree in equity against him and his 
wife in the circuit court of the United States for the northern district of 
Florida, in which the amount of the complainants’ debts was adjusted, 
and in which the said debtor was adjudged to be absolutely insolvent. 


appearing that the fund would be liable to be placed out of the jurisdic- 
tion of the court, and beyond the reach of creditors in case they should be 
ultimately found to be entitled, if the injunction should be refused, held, 
That an injunction pendente lite should be granted to restrain the insur- 
ance company from paying over the money under the policies until the 
rights of the parties should be determined. 


In Equity. 


Wittum B. Hornstower, for Plaintiffs. 
Joun W. Weep, for Defendants. 


WHEELER, J. 
According to the bill in this case the policies in question on the 
life of the husband were originally made payable to the executors, 
administrators, or assigns of the husband, and the premiums were 


* Decision rendered, August 3, 1885.—From Federal Reporter. 
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paid out of his property, which, in equity, belonged to his credi- 
tors. And the assignment to the wife shortly before the death of 
the husband was for a merely nominal consideration, pecuniarily, 
and was made for the purpose of placing the avails of the policy 
beyond the reach of his creditors. It is inferable, from the state- 
ments of the bill, that the assignment was made in Florida, and 
not in New York. Its effect may be governed by the laws there 
rather than by the laws of New York, where the insurance company 
is located. And by the laws of either, the assignment may be so 
far inoperative, as against his creditors who bring this bill, as to 
entitle them to the amount due on the policy in preference to the 
wife as assignee. The fund would be quite liable to be placed out 
of the jurisdiction of this court, and beyond the reach of the credi- 
tors, in case they should be ultimately found to be entitled, if an 
injunction should be refused and the stay already granted vacated. 
It seems proper, therefore, that the fund be held where it is until the 
rights of the parties to it are determined. 

It is objected that the creditors have not a sufficient judgment 
at law upon their claims to entitle them to maintain this proceeding. 
They have, however, a decree of the circuit court, of the United 
States for the district of Florida, to which these creditors and the 
claimant were parties, as well as the debtor, in which, upon similar 
issues, the amount of their debts, respectively, was adjusted for the 
same purposes. And, further, the debtor has died, leaving the sum 
due on these policies as a part of his estate, if it belongs to his estate, 
within this jurisdiction, with no other creditors, so far as yet appears 
here, These grounds may be found sufficient to uphold the pro- 
ceedings, 


Motion for injunction granted, 





1836] Claffey vs. Hartford Fire Ins. Co. 


SUPREME COURT OF CALIFORNIA. 


CLAFFEY 
U8, 
HARTFORD FIRE INS. CO.* 


Whether a barn was intended to be ineluded within a bill of sale, in which 
the property sold was described as ‘‘the Wolfe houses,” is a question of 
tact for the jury, and it is error for the court to instruct the jury that the 
bill of sale could not include the barn. 


E. A. & G. E. Lawrence, for the Appellani. 
Gray & Haven, for the Respondent. 


Foote, C, 

Plaintiff, Claffey, instituted this action against the defendant, 
on a fire insurance policy, alleging that it covered a loss he had 
sustained by the burning of a certain barn. The defendant’s main 
objection to payment of the demand was a breach of warranty on 
the part of plaintiff, in representing that the barn was his property, 
when he had no title thereto. The plaintiff, as tending to show 
ownership of the building in dispute, introduced in evidence the 
following copy of a bill of sale:— 


For a valuable consideration, the Spring Valley Water Wotks gtants and 
conveys unto John Claffey the Wolfe houses, but reserves the right to use the 
same until the first day of November, A. D. 1877. 

Witness the corporate name and seal of said corporation hereunto stb- 
scribed and affixed by Charles Webb Howard, its president, in pursuance of a 
resolution heretofore passed by its board of directors, this ninth day of 
July, A. D. 1877. 

THE SPRING VALLEY WATER WoRKS. 
By Charles Webb Howard, President. 
* Opiuion filed, December 4, 1885, 


SRA CST als 
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There was evidence introduced on the trial, which tended to 
prove that a house, barn, and two sheds had been built by a Mr. 
Wolfe, and they were generally designated “the Wolfe houses;” 
that they had become the property of the Spring Valley Water 
Works, and, under the bill of sale from that corporation, the plaintiff 
had become the owner thereof. 

The word houses being used in the bill of sale, it is plain that 
more than one house was by it conveyed to the plaintiff, and such 
an ambiguity existed in that instrument as warranted an explana- 
tion by parol testimony to determine whether or not the term “ the 
Wolfe houses” included the barn in question. 

The court below informed the plaintiff, after all the testimony in 
the cause had been allowed to go to the jury, that a nonsuit ought 
to have been granted, because the bill of sale put in evidence did 
not include the barn, and that plaintiff had not shown any title in 
himself to it, and that the jury should be so instructed, which was 
done, and a verdict returned for the defendant. 

The issues of fact as made should have been submitted to the jury 
for decision, upon the evidence introduced, and as such course was 
not taken, the judgment and order denying a new trial should be 
reversed, and the cause remanded. 


Belcher, C. C., and Searls, C., concurred. 


By tae Court. For the reasons given in the foregoing opinion, 
the judgment and order are reversed and the cause remanded for a 
new trial, 
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UNITED STATES CIRCUIT COURT. 


SOUTHERN DISTRICT OF NEW YORK. 


ATNA NATIONAL BANK ev at. 
US. 


UNITED STATES LIFE INS. CO. ev at*. 


A bill in equity may be maintained by creditors of a deceased debtor to 
reach premiums paid to a life insurance company in fraud of creditors of 
the insured out of funds of the insured, and in furtherance of a combina- 
tion and conspiracy between the insured and his wife to hinder, delay, 
and defraud the creditors of the deceased, notwithstanding the said poli- 
cies were made payable to the wife of the deceased, and notwithstanding 
the provisions of the statutes of New York exempting such policies from 
the claims of creditors of the husband, where the premiums do not exceed 
$500. But the creditors have no claim upon the insurance in such case 
beyond the amount of the premiums and interest thereon. 


In Equity. 


Wiut1uM B. Hornstowrr, for Plaintiffs. 
Joun W. Weep, for Defendanis. 


Wueeter, J. 
The policies in this case upon the life of the husband were origi- 
nally made for the benefit of, and payable to, the wife. According 
to the bill the premiums were paid from the property of the husband 
in fraud of the rights of his creditors, who bring this bill. If this is 
all true, the amount due on the policy does not represent the prop- 


* Decision rendered, August 3, 1885.—From Federal Reporter. 
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erty of the husband, nor any part of his estate, beyond the amount 
of the premiums. The insurance was upon her interest in his life, 
not the creditors’ interest in his life, and the amount due represents 
her interest, and, beyond the amount of the premiums, is hers. An 
amount equal to the amount of the premiums may represent so 
much of his estate, and in equity belong to his creditors. They may 
ultimately, by these proceedings, reach that amount, but there 
appears to be no fair ground on which they can reach more. 

Motion granted for an injunction to restrain payment of so much 
of policies as equals in amount the premiums paid thereon, with 
interest, and stay of proceedings vacated as to residue. 





